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By Hon. EpGar ALDRICH, UNITED States District JUDGE. 


AN ADDRESS DELIVERED BEFORE THE SUPREME COURT AND THE BAR AT THE SEPTEMBER 
ADJOURNED TERM, 1900, IN GRAFTON County, NEw HAMPSHIRE. 


HE dark shadow of death is again 
thrown across our circle and we are 
called to mourn the loss of a member of our 
bar who has been a notable figure at this 
forum for considerably more than fifty years. 
When one, who has for so many years 
exercised his great powers with immeasura- 
ble influence in.a State, is removed by death, 
the announcement of the fact to the Court 
in which his labor has been performed, in- 
troduces an important proceeding, and one 
which involves a loss, not only to the Court 
and the bar, but a loss common to all the 
people of the State. But here, in this Court, 
where Mr. Bingham has labored so long, 
the loss can perhaps be best appreciated, for 
the Court and the bar know how great, how 
devoted, how thorough, how continuous, and 
how persistent his labors have been. 

At the outset let me say, when we come to 
pay tribute of respect to the memory of the 
venerable Harry Bingham, we come not to 
pay tribute to the memory of an ordinary 
man. With him the gifts of nature were 
great, and to the abundant gifts of nature 
was added a long life devoted to unremitting 
and methodic industry. The foundation and 
the superstructure complete present a stu- 
pendous monument of strength and beauty. 
There were some sharp angles and some un- 
hewn edges, but these defects were technical 
and altogether lost in the breadth and tower- 
ing proportions—in the greatness, the 
grandeur, the beauty of the wonderful whole. 





Those who knew Judge Bingham as a law- 
yer only, knew but one feature of his many 
and diversified attainments. He was more 
than a great lawyer, he was a ripe scholar, a 
philosopher, a historian, a profound states- 
man and a jurist. 
and superficial, but ever thorough and al- 
ways on bed-rock. 

He was a persistent reader. He did not 
read rapidly, but thoroughly, and with an 
understanding that surpassed even the un- 
derstanding of the man who wrote the book. 
It was part of his reading process to pause 
to consider the reasons stated by the author, 
and to call up from the wonderful resources 
of a richly-stored mind all of value that he 
had ever read or seen or heard on the sub- 
ject. The essence of everything he ever read 
or heard or saw he retained. This power to 
comprehensively and understandingly retain 
local and historic data, and all the shadows, 
and things of substance, from early youth 
to ripe old age, to my mind, was his most 
remarkable characteristic. It was not the 
data alone in the abstract, but what went 
with it; and this illustrates what I mean in 
saying that he read and retained understand- 
ingly. In his mind he arranged historic mat- 
ter, and grouped events in their proper 
periods. If it were a ruler of the Jews or a 
Roman Emperor, the causes and events in 
the circle of the reign; or if a Shah of Persia, 
it was the same. So it would be if a ruler in 
Israel, or in ancient .or modern China, in 
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ancient or modern Mexico, or in Peru, or 
Iceland,and the mental transition from Rome 
and Israel to any suggested place on the face 
of the earth while moderate, would be nat- 
ural, graceful and easy. 

It was my fortune, in the few remaining 
years after his retirement from active work 
in the profession, to see much of him. To 
him all subjects and all things were apropos. 
I do not remember ever introducing a topic 
of conversation that he did not at once take 
up familiarly the subject to which it related 
and add luster to what had been written or 
said by others. Perhaps it was my aim to 
draw him out. To get the richness of his 
learning and the fullness of his reminiscent 
power, it was necessary after introducing a 
subject, to listen well, and let him pull on in 
his own way, and as he recalled one event, 
that would suggest another, and before leav- 
ing the subject the ground would be thor- 
oughly and intelligently covered. I remember 
one evening he asked me what I had been 
reading. I told him I had just finished the life 
of Thaddeus Stevens. “Well,” said he, 
“Thaddeus Stevens was a remarkable man.” 
Continuing, he said, “I remember the first 
time I ever heard of him. It was in 1830 or 
’31, at the time the anti- Masonic crusade was 
on. My father was a Mason, and my grand- 
father Wheeler was an anti-Mason. One 
morning father and I were weeding in the 
garden and talking, and I heard some one 
say, ‘Good morning, Mr. Bingham.’ I looked 
up, and there stood Grandfather Wheeler, 
with his arms folded, leaning against the 
garden wall. After passing the compliments 
of the day, Grandfather Wheeler said, ‘I 
heard a great speech yesterday over at 
Peacham. It was the greatest speech I ever 
heard in my life, and it was against the 
Masons.’ ‘Was it?’ said father. ‘Who made 
it? ‘Young Thad. Stevens,’ grandfather re- 
plied. I remember he said ‘Young Thad. 
Stevens,” and I recall that I  won- 
dered at the time how young a man 
could be and make as great a speech as 
grandfather said that was.” From this 





Judge Bingham took up the subject and ran 
the whole gamut of the rise and fall of the 
anti-Masonic party in Vermont and the na- 
tion. He told who the candidates were, and 
the vote cast for the various candidates in the 
State and country. From this he followed the 
career of Thaddeus Stevens through the 
ante-bellum days, and through his great and 
signal service in Congress covered by the 
Civil War and the reconstruction period. At 
this point, in a spirit of playfulness, and to 
test his memory and his sublime and child- 
like simplicity and sincerity, I said, “Judge 
Bingham, I| believe you said at the outset 
that you and your father were weeding in the 
garden in 1830 or 31 when your grandfather 
came along. What were you weeding?” Ap- 
parently unmindful of my playfulness, after a 
moment’s reflection he replied, ‘““‘We were 
weeding out the onion bed,” and then, with- 
out being further diverted, continued on his 
course in the delineation of the character, 
strength and politics of Thaddeus Stevens. 

After seeing Paris, Rufus Choate wrote, 
with a feeling apparently akin to sadness: 
“I have lost the Tuileries, and Boulevards, 
and Champs Elysees, and Seine, and Ver- 
sailles, and St. Cloud, of many years of read- 
ing and reverie—a picture incomplete in 
details, inaccurate in all things, yet splendid 
and adequate in the eye of imagination — 
and have gained a reality of ground and 
architecture, accurate, detailed, splendid, 
impressive — and I sigh!” Such is the reve- 
lation which usually comes to man upon see- 
ing with the eye that of which he has read; 
but not so with Mr. Bingham. His reading 
and reflection had been so_ thorough 
and analytical that the world and _ its 
great centres seemed to have no_ sur- 
prises for him. He knew the world’s 
history, and in his mind’s eye, though not 
actually, had seen all its structures. He 
seemed to have trod the streets of Rome, 
and walked beneath her imposing domes, 
within her galleries, her monasteries, and 
her churches, and to have wandered through 
the ruins of her ancient gardens and the dark 
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passageways of her catacombs, and to have 
stood upon the Seven Hillsand viewed all the 
wonders and the glories of the eternal city. 
He seemed to have visited the castles of the 
Rhine, and to have walked the corridors of 
the libraries of ancient Alexandria. He was 
familiar alike with the architecture of ancient 
Jerusalem, and of modern Paris, and with 
the mountains of Italy and of Alaska. The 
source, the navigability, the color and the 
shade of the waters of the rivers of the world 
were in his mind and eye. The softness of 
the Italian sky, and the wonderful sunsets 
resplendently reflected by the ice-covered 
mountains of Switzerland, seemed a reality to 
him. The scenes enacted upon the great bat- 
tlefields of the world were familiar to him, 
whether upon the ancient fields of Cannae, 
or of Thermopylae, or upon the fields of 
3orodino or of Waterloo, or of Saratoga or 
Gettysburg; or whether the savage battle- 
grounds of the Indian, were those of the 
ancient far east, or those of our own country 
in Rhode Island and Massachusetts, on the 
plains, or on the confines of our East, our 
South, or our West. 

Mr. Bingham was a jurist by nature, and 
would have adorned the highest judicial seat 
in our land. But although judicial position 
was several times within his reach, he de- 
clined it. He made no secret of saying that 
the reason for turning proffered judicial posi- 
tion aside lay in his ambition for labor in the 
Senate of the United States. All agree that 
he was admirably equipped for usefulness in 
the deliberations of that great body, but his 
destiny in that respect was involved in the 
non-success of the Democratic party with 
which he early cast his lot, for the people of 
New Hampshire ordained that no one who 
was a Democrat, during the period covered 
by his life of activity, however eminent, how- 
ever well equipped, should represent them in 
that body. All, however, agree that if his 
destiny had happened to be cast with that of 
the dominant party, whichever that should 
be, the people of New Hampshire would have 
early and quickly ordained that the place be- 





longed to him during his natural life. Once 
there, all believe that his work would have 
reflected credit and honor upon the State and 
nation; that his courage, his industry, his per- 
sistence, his stately and dignified bearing, his 
well-stored brain, his rare philosophical and 
literary attainments, his deliberative mind, 
his gravity and power of speech—in a word, 
his statesmanlike qualities — would 
made him prominent among the most promi- 
nent Senators of his day, and that he would 
have achieved a name as national as that of 
Sherman or Hoar, of Edmunds or Thurman. 

Though a bachelor, he respected woman, 
and believed that the function woman exer- 
cises —-her influence and her power in the 
home — is as important and useful as the 
function of man in the broad and open field 
of life, for the reason, as he believed, that 
great and powerful nations are impossible 
without great men, and that great men are 
possible only where great and good mothers 
preside over the childhood and the home. 

His philosophy was such that to him the 
rose and the rock, the trickling brook and the 
broad ocean, the sunshine and the ominous 
darkness that precedes the storm and the 
lightning, the tiny blade of grass and the 
giant oak, the grain of sand and the towering 
mountain, the fitful flight of the humming 
bird and the unaltered and unalterable revo- 
lutions of the planetary system were alike a 
joy and things of beauty, because they are a 
part of nature, and a part of the eternal plan 
of the Almighty. And his philosophy was 
such, that to him, purpose, industry, and 
principle in man, were qualities to be ad- 
mired, because they are qualities which most 
surely lead men to honorable success, and 
because wise and successful men raise the 
standard of civilization and of nations, and 
thereby advance the design of the Creator. 

He believed profoundly in the genius of 
our institutions, and thought the men who 
assembled to lay the foundations of our gov- 
ernment were as great as any set of men 
who ever assembled for such a purpose since 
the world began. 
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Among all the men who ever lived Wash- 
ington was ideal. He thought — all 
things considered — what he accomplished 
against the difficulties under which he labor- 
ed, his inherent civic and military strength, 


his 


the way in which he yielded power, and the 
way in which he surrendered it, the rugged- 
ness and simplicity of his: character, the 
peacefulness and serenity of his mind and of 
his private life, constituted him the greatest 
and most worthy type of manhood of ancient 
or modern times. 

Of men of letters and dazzling genius, 
Shakespeare stood first, and was his greatest 
delight; vet he held in adoration Gray’s 
Elegy and Milton’s Paradise Lost as mas- 
terpieces of stately and inspiring verse, and 
was charmed by the sweet songs of Long- 
fellow and Whittier. 

With him the Bible, with which he was 
familiar, was the greatest of all books; and 
many of us recall the impressive manner in 
which he recited the twenty-third psalm as 
his peroration in the Whitman will case. 

While he did not agree, at the time, to all 
that was written and said in the period pre- 
ceding the Civil War against the institution 
of human slavery as established in our gov- 
ernment, he believed that Harriet Beecher 
Stowe through her “Uncle Tom’s Cabin” 
did more to prepare public sentiment for its 
final overthrow than any other one person. 

He believed that the time has come when 
our nation should take its stand among the 
great nations of the world, and become a 
leader upon the great international ques- 
tions presented by new and 
changed conditions. He believed that ex- 
pansion in all life, and under all conditions, 
is a logical and necessary incident of growth 
and power. In this line I remember hearing 
lim say, in connection with Washington’s 
non-intervention policy: “Washington was 
a great man; he was great enough to com- 
prehend the situation which confronted him 
in his day, and the whole of it. He could 
not have foreseen the conditions that con- 
front us in our day. Steam and electricity 
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have made countries which were remote from 
each other in his day, near neighbors in our 
day, but he was so great that, if here, I have 
no doubt whatever, he would comprehend 
the condition that confronts us and the whole 
of it, and, comprehending, that he would do 
his duty.” 

In religion Judge Bingham was not a 
bigot. He was tolerant of the religion of 
Confucius, the ancient Chinese law-giver, 
who taught, that one should not do unto 
others, what he would not have others do 
unto him; and he accepted the teachings of 
our Saviour, that one should do unto others, 
as he would have others do unto him. 

This is not the time for an extended 
sketch of the life of Judge Bingham as a law- 
yer. Upon a proper occasion some suitable 
person will delineate his great qualities as a 
lawyer, and his prominent career at the bar. 
I will only say that his name and his briefs 
appearing in the New Hampshire reports 
since Ranlett 7. Moore, decided in 1850, re- 
ported in Vol. 21, down through and in- 
cluding Vol. 59, 
monument to his memory as a lawyer. 

Though gone from earth and having en- 


constitute a permanent 


tered 
“The undiscovered country from whose 
bourne 

No traveler returns,” 

in memory we see him still, with the well- 
rounded and commanding head, poised upon 
broad, square-set shoulders, the sturdy oak- 
like pose, as if the feet were deeply and firmly 
rooted in mother earth, the erect figure, firm 
and steadfast, as if mysteriously bolted to 
New Hampshire granite and buttressed by 
her everlasting hills, the dignified and stately 
carriage, the large, brown, wide-open, ox- 
like, honest, listening eyes, a prominent fea- 
ture of that grave and impressive face. And 
to complete the picture which hangs 
in our memory, we may well borrow a 
description of Donatello’s famous statue of 
St. George, and say: “He stands there 
sturdily, with his legs somewhat striding 


apart, resting on both with equal weight, as 
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if he meant to stand so that no power should 
move him from his post.” 

The last time I saw Mr. Bingham to have 
conversation with him, which was only a few 
days before his death, his superb figure was 
sorely diseased and shattered, but his won- 
derful mind shone with unclouded and un- 
diminished beauty and strength. In clos- 
ing, let me reproduce, in its substan- 
tial features, what he said on this oc- 
casion, for it illustrates several char- 
acteristics to which I have referred. 
It illustrates the teachings of his philosophy 
of living and dying. It illustrates the accu- 
racy of his memory. It illustrates his quaint 
humor, and it illustrates his patience and his 
thoughtfulness. He spoke of his age, and 
said that he had outlived by many years the 
period of three score years and ten allotted to 
man, that seventy-seven of these years 
had been comfortable and convenient, and 
that while the last two had been uncomforta- 
ble and painful, he ought not to complain. 
“And,” said he, “while I am helpless, and 
while I am a burden to myself and to others, 
and while it is best that I should go, I shall 
remain on earth all the days allotted to me, 
and if you ever hear that I have done any- 
thing to shorten my days, you may know 
that it was because I was not myself. It is 
just as important,” said he, “that one should 
die respectably as it is that one should live 
respectably,” thus exhibiting more than the 
Roman spirit of another who, when informed 
that he must die, replied, “I like it well, I 
shall die before my heart is soft, and before 
I have said anything unworthy of myself.” 
At this time I had just returned from my 
camp at the lakes, and to divert his mind I 
referred to my good luck with the rod. He 
asked me whether I fished on the lakes or on 
the brooks or rivers. I told him that I had 
my best luck on a little pond called Jaquith’s 
pond; and, thinking that I might interest 
him by telling him something that he did not 
know, related that, according to tradition, 
years ago, a strange old man by the name of 
Jaquith went a mile or more into the un- 





broken wilderness and cleared up a few acres 
of land near this pond, where alone he spent 
a considerable portion of his time for many 
years, frequently journeying through the 
north country driving a steer and a heifer. 
“Oh,” said he, taking up the story, “I re- 
member old Jaquith very well. The first 
time I ever saw him was in the winter of the 
year that I was eight years old. Our home 
was in Concord, Vt. I was reading a book 
in the kitchen, and mother was at work. Old 
Jaquith drove into the yard with a heifer and 
a steer harnessed to a sled. There were 
boards around the platform of the sled, 
and a little straw, a few sheep, and two 
or three pigs upon a _ platform. He 
came to the door and entered with- 
out rapping, and as I remember him he 
was rather a marked looking man, some- 
what advanced in years, and without further 
introduction, he said, ‘I am a preacher; I 
preach for a living. I preach the Gospel of 
St. Paul, and I preach after the manner of 
St. Paul. I preach an hour for a quarter of a 
dollar, a half hour for fifteen cents, and a 
quarter of an hour for ten cents;’ and mother, 
who was busy, evidently did not catch what 
he first said, and inquired, ‘What is it you do 
for that? And he repeated, ‘I am a preacher; 
I preach for a living. I preach the Gospel 
of St. Paul, and I preach after the manner of 
St. Paul. I preach an hour for a quarter of a 
dollar, a half hour for fifteen cents, and a 
quarter of an hour for ten cents. And, I for- 
got to say, that I take my pay in hay for my 
cattle and sheep, or in potatoes for my pigs.’ 
Mother hesitated, and I never quite made up 
my mind whether it was because she was 
short of hay and potatoes, or whether she 
felt it would be trifling with a sacred subject. 
But, boy-fashion, I rather encouraged the 
preaching, and mother said, ‘Well, you may 
preach for us for a while, and we will pay 
you in potatoes.’ He went out to the sled 
and brought in a large iron kettle and set it 
down on the kitchen floor, raised his hand 
and head reverently, and was about to begin, 
when his hand fell, and he said, ‘I forgot to 
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inquire whether I am to preach for a kettle- 
ful of potatoes, or half a kettleful.’ And 
mother said, ‘Well, while you are about it, 
you may as well preach for a kettleful.’. Mr. 
Jaquith then began, taking for his text that 
passage of the sacred Scriptures which com- 
pares the Gospel to the waters of the run- 
ning river, and he pointed out that both were 
inexhaustible and everlasting, and illustrated 
by saying that one might dip a pailful of 
water from the river to slake the thirst of his 
animals, ‘but the river would run on undi- 
minished, and so it is with the Gospel. There 
is enough Gospel to save the souls of all the 
living in the world, and then there would be 
just as much left.’” Thus as he was nearing 
the end of his life’s journey, he gave the dia- 
logue and vividly recalled what I have re- 





lated, and much more of the details of this 
scene of his childhood days, which quite 
likely had not been in his mind for more than 
seventy years. 

Fearing that I might tax his strength too 
much, I rose and said, “I must go.” “What?” 
he said, “You are not going now, are you?” 
[I replied, “Yes, I must hold Court to-mor- 
row, and I think I had better go.” “Well,” 
said he, “go out and hold your Court, and 
deal justly by all men; and, if on the morrow 
I find myself healed, and restored to youth 
and strength I shall attend your Court.” 
Thus near the end, and as he stood upon the 
verge of the valley, he employed a happy, 
optimistic and poetic figure of speech, to 
convey the idea in his mind, that with him 
dissolution and transition were at hand. 





Norre.— Harry Bingham died at Littleton, 
N.H., Sept. 12, 1900. He was born in Concord, Vt., 
March 30, 1821, being descended from Thomas 
Bingham, 3d, who came from England to Nor- 
wich, Conn. Judge Bingham was educated in the 
academy at Lyndon, Vt., and at Dartmouth Col- 
lege, graduating from the latter in 1843. Later 
he studied law in Concord and Lyndon, Vt., and 
with Harry Hibbard, at Bath, N. H. He was 
admitted to the bar of New Hampshire in 1846, 
and in the same year began the practice of his 
profession in Littleton, N. H., where he had ever 
since resided. 

The late Honorable George A. Bingham, twice 
a Justice of the Supreme Court of New Hamp- 
shire, was a brother. And the present Chief Jus- 
tice of the Supreme Court of the District of 
Columbia, who at one time was a Judge in Ohio, is 
also a brother. Probably no contemporary lawyer 
in the State has been engaged in the trial of so 
many important cases as Mr. Bingham, prominent 
among them being the celebrated Concord railroad 
cases and the investigation into the adminis- 
tration of President Bartlett of Dartmouth 
College. 

Mr. Bingham was from his youth a Jeffer- 
sonian Democrat. In 1861 he was elected to rep- 
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resent Littleton in the legislature, and was re- 
elected seventeen times. He also served two 
terms in the State Senate, 1883-1887. He was 
twice nominated for Congress and seven times 
named by his party’s representatives in the legis- 
lature for the United States Senate. He was a 
delegate to the national conventions of 1872, 
1880, 1884 and 1892, and candidate for elector 
in 1864, 1868, 1888 and 1896. He was named 
Chief Justice of the State Supreme Court in 1874 
by Governor Weston, but was defeated by divi- 
sion in the Council. In 1880 he declined an 
appointment to the New Hampshire Supreme 
Court tendered him by Governor Head. 

He was a member of the New Hampshire 
Constitutional Convention of 1876 and chairman 
of the committee on legislative department. 

Dartmouth College ‘conferred upon him the 
honorary degree of LL.D. in 1880. 

He was a member of many learned societies, 
and, from 1893 until his death, was president of 
the Grafton and Coos Bar Association. Of late 
years he had made many important contributions 
to political, philosophical and historical litera- 
ture. He was one of the gold Democrats who 
steadfastly refused from the first to support the 
Chicago platform, 
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THE PSYCHOLOGY OF POISONING. 


II. 


By J. H. BEALE, JR. 


INE years ago, Carlyle W. Harris was 

tried in New York for the murder of 
his wife. It appeared that he had been se- 
cretly married to a young girl, that the 
fact of the marriage had been discovered by 
the girl’s relatives, and they were strenu- 
ously insisting that it should be acknowl- 
edged. Harris dreaded the effect of such an 
acknowledgment upon his prospects in life; 
but at last was forced to consent to a public 
marriage. A short time before the date set 
for the marriage, he procured of a druggist, 
and gave his wife,a box of capsules for head- 
ache. Mrs. Harris took the last capsule one 
evening just before going to sleep; she woke 
in about half an hour, numb and choking, 
and soon became unconscious. She remained 
unconscious, breathing slowly and heavily, 
until her death, twelve hours later. An ex- 
amination of the body showed that she had 
died from the effects of a large dose of mor- 
phine. The jury had no difficulty in finding 
that it had been criminally administered by 
her husband; and he was convicted and exe- 
cuted. 

Harris was a medical student, familiar with 
the nature of poisons; yet he performed his 
work so clumsily as to leave no doubt of his 
guilt, after suspicion had once fastened upon 
him as a result of his actions at the time of 
his wife’s death. He had taken steps, how- 
ever, intended to conceal his agency in the 
crime. Immediately after giving his wife 
the box of capsules, Harris left New York 
for Virginia, and only returned ten days 
later. If his wife had not by chance first 
taken the nine harmless capsules, Harris 
would have been absent at her death. As 
the capsules made up by the druggist con- 
tained morphine, suspicion of negligence in 
compounding them would naturally have 
rested upon him, rather than upon Harris. 
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secretly married 


About a year later, 
chanan poisoned 
wife under almost identical circumstances. 
He, too, was a _ physician, and used 
a single large dose of morphine to kill 
his wife; but he attempted to disguise the 
symptoms of morphine poisoning and thus 
obviate suspicion by giving also atropine, 
another vegetable poison which modifies and 
to a certain extent neutralizes the action of 
morphia. Buchanan confessedly imitated 
Harris, professing to be able to avoid the 
mistakes which had led to the detection of 
the latter; and his case is therefore not an 
independent example of poisoning. But in 
the events which led to suspicion he was of 
course an entirely independent actor; and in 
those events there were curious resemblances 
between the two cases. Both made quite un- 
necessary incriminating statements; 
chanan, for instance, to several 
strangers, during his wife’s illness and be- 
fore her physicians looked for her death, 
that “the old woman” would not live. 
Neither showed grief at his wife’s death,— 
Buchanan, in fact, was scandalously happy; 
in sharp contrast with the conduct of the 
women whose cases have been considered in 
a previous article. Both Harris and Bu- 
chanan suggested and urged other causes of 
death than the true ones. 

In Massachusetts, in 1861, George C. Her- 
sey was tried for the murder of Miss Tirrell 
by poisoning her with strychnine. Hersey 
had seduced Miss Tirrell (a girl of unblem- 
ished reputation) under promise of marriage. 
The circumstances of the seduction were 
particularly distressing. | Hersey had be- 
come engaged to a sister of Miss Tirrell. By 
her sudden death Hersey appeared to be so 
deeply affected that the girl’s family pro- 
posed to him to live with them. He came, 
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and was treated and trusted like a son. 


Within a month of the death of his intended 
wife he had seduced her sister; in another 
month he had tired of her, and had become 
engaged to another girl; and at the end of 
four months he was guilty of murder of the 
woman he had wronged. Truly, as the Court 
said in passing sentence, there were no cir- 


cumstances to mitigate the atrocity of the 
crime. Governor Andrew, whose objection 
to capital punishment was notorious, appears 
to have had no scruples against it in this case. 

When Hersey’s seduction of Miss Tirrell 
was likely to be discovered, poison occurred 
to him as a means of escape from his diffi- 
culties. He had read about the effect of 
poisons; claimed, in fact, to have made a 
study of them. At that time it was believed 
that a vegetable poison could not be detected 
in the dead body of a person killed by it. He 
went to a druggist, several miles distant, who 
did not know him, and bought strychnine “to 
kill a dog.” He gave Miss Tirrell a large 
dose of this at night in a spoonful of jelly; 
and she died within an hour in frightful con- 
vulsions. 

In this case, as in the two first stated, the 
murderer showed little grief at the death of 
his victim, and he brought suspicion on him- 
self by his words and actions. The case as 
presented at the trial was a clear one. The 
defendant was convicted and was executed, 
after confessing the crime. 

Two or three substantially similar cases 
have lately occurred in the West. The most 
noted is the murder of Pearl Bryan by her 
seducer,a medical student. She was poisoned 
in Cincinnati by cocaine, a vegetable poison; 
was carried across the river into Kentucky 
and decapitated. The purpose of the mutila- 
tion seems to have been the concealment of 
the crime, but it resulted in immediate dis- 
covery. The body was identified by a manu- 
facturer’s mark in the shoes, and the defend- 
He, too, talked to his harm; 
Guilt 


ant arrested. 
he also wrote an incriminating letter. 
was proved beyond question. 

It is interesting to compare these cases 


| 





| with others where the defendant was accused 


of poisoning an acknowledged wife; where 
the motive and the circumstances were not 
unlike those considered in the earlier article. 

Sixty-five years ago John Earls, an unin- 
telligent boor in the mountains of Pennsyl- 
vania, was convicted of the murder of his 
wife. He had, it appears, become infatu- 
ated with another woman. He succeeded in 
administering to his wife, just after the birth 
of a child, a large quantity of arsenic which 
caused her death in a few hours. One enor- 
mous dose he introduced into a pot of choco- 
late; when his wife, in agony from the dose, 
called for a drink, he slipped another lot of 
the drug into a basin of peppermint tea, and 
when the wife rejected that as bitter, and his 
mother prepared her another drink, he poi- 
soned that, too. He had bought the arsenic 
openly in a place where he was known. His 
actions at the time of his wife’s death aroused 
suspicion, and he made damaging statements 
afterwards. His crime was obvious, was in 
fact scarcely denied, and his conviction, con- 
fession and execution followed in due course. 

Dr. Edward William Pritchard, an English 
physician and surgeon, began to practice at 
Glasgow in 1859. At the end of 1864 his wife 
became ill, with frequent vomitings; she went 
on a visit to her parents in Edinburgh, where 
she gradually recovered. Returning in good 
health about Christmas time, she was again 
seized with the former symptoms and ra- 
pidly became worse. In February, 1865, her 
mother, Mrs. Taylor, came to nurse her. 
She was a healthy woman of seventy. Two 
weeks later she was taken violently ill one 
evening, soon became insensible, and died in 
about three hours. She had in her pocket 
a bottle of medicine which she had been using 
for headache; it had been pure when bought, 
but on examination was proved to contain 
antimony and aconite. Dr. Pritchard filled 
out the death certificate, giving apoplexy as 
the cause of death, and there was no imme- 
diate suspicion. After Mrs. Taylor’s death, 
Mrs. Pritchard’s symptoms continued; she 
gradually grew weaker, and finally died on 
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the 18th of March, 1865, four months after | 
| ence upon his protection, and he had taken 


the beginning of her illness. 

Dr. Pritchard was at once suspected of 
having caused his wife’s death; an examina- 
tion was made of her body and large quan- 
tities of antimony, in the form of tartar 
emetic, were found. Mrs. Taylor’s body 
was then examined and the same discovery 
made. In her case, however, the testimony 
showed that her death had been caused not 
only by antimonial poisoning, but by the 
addition to that mineral poison of the vege- 
table poisons, aconite and morphia. Dr. 
Pritchard, during the progress of the cases, 
made suspitious statements to the other 
physicians—for instance, that his wife was 
suffering from gastric fever. After his ar- 
rest he made other damaging statements. 
There was an attempt to show a motive for 
the crime in his hope of inheriting money 
from his mother-in-law; but not much was 
proved in that direction. He had without 
doubt formed an illicit connection with a 
young maid-servant. 

The jury convicted; after a partial confes- 
sion in the vain hope of a commutation of 
sentence, Dr. Pritchard made a full confes- 
sion and was executed, universally execrated. 

Here, then, are several cases in which men 
have been convicted of poisoning their wives 
or mistresses. May any general conclusions 
be drawn from them? 

Comparing them with the cases studied 
in a previous paper, one notices at once the 
diversity of poisons used. The women who 
poisoned for love used in almost every case 
arsenic. These men have used several veg- 
etable poisons, usually strychnine or mor- 
phia, and the mineral poisons, arsenic and 
antimony. The men had a wider knowledge 
of poisons, or a wider field of choice, or else 
there is some deep moral reason for the dif- 
ference. They certainly shrank from no 
cruelty. The circumstances of each of these 
cases showed a disgusting and cowardly, 
might one not say ungentlemanly, breach of 
a most sacred trust. Each of the men had 
brought the woman he professed to love into 








a condition of more than ordinary depend- 


devilish advantage of the position; how 
should a little additional cruelty matter? If 
strychnine would do his work thoroughly he 
would use it, though the agony of it distorted 
his victim out of human shape. If arsenic 
would do his work as well, he would use 
arsenic, but he would make his work sure. 
This insensibility to the pain—or at least 
the apparent pain—of the victim was shown 
also in the method of administering the poi- 
son. In almost every case a single fatal dose 
was given. In Dr. Pritchard’s case alone 
a succession of small doses of a mineral poi- 
son was administered to his wife; though 
even he in the murder of his mother-in-law 
gave a single fatal dose. And Pritchard’s 
poisoning of his wife differed from the acts 
of the woman poisoners. They did not, like 
him, weaken their victims, of deliberate pur- 
pose, that these might finally die not so much 
of poison as of exhaustion. Their doses 
were meant to be direct causes of death; they 
meant to give enough to kill, but to kill with- 
out unnecessary pangs. Their victims took 
a week to die in; he tortured his wife with all 
the malignity of his skill for four months. 
His object must have been not to avoid dra- 
matic suffering, but to escape detection. 
This haste to dispose of the victim was 
characteristic of the criminals, not of their 
crimes. In only a few of the cases—those of 
Harris and Hersey, for instance — haste 
seemed required by the emergency. Once 
or twice the defendant, not having constant 
access to his victim, was obliged to act once 
for all; but in most of them a slow course of 
poisoning was quite possible. It is obvious 
that the constant administration of poison in 
small doses does not increase the danger of 
detection; on the contrary, Dr. Pritchard was 
doubtless led to poison his wife gradually by 
the hope of thus escaping suspicion. These 
cases, then, suggest that there may be in 
men,at least, when acting from an intense 
desire to get rid of a loathed incumbrance, an 
almost irresistible desire to do it quickly and 
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have it over with. Women can wait in pa- 
tience, buoyed up meanwhile by the confi- 
dent hope of final success. 

Another difference is in the lack of self- 
control shown by the prisoner. In a former 
paper the self-command of the women from 
the administration of the poison to the time 
of the trial was pointed out. The men showed 
no such power over themselves. They were 
unable to exhibit such natural-seeming grief 
as to allay suspicion; several of them could 
not contain their joy. They showed nervous 
apprehension when informed that foul play 
was suspected. Most of them confessed be- 
fore execution. The one channel through 
which the women relieved the strain—the 
writing of letters or secret confessions—was 
not used; these men talked instead, to any 
one — to casual acquaintances, to mere 
strangers, if no more familiar confidant was 
at hand; and their talk was as aimless and 
as compromising as the women’s letters. In 
the few instances when they wrote it was 
with the deliberate purpose of misdirecting 
suspicion. 

An effort was made in every case to escape 
detection; but in each case the effort was so 
clumsily contrived as only to furnish addi- 
tional evidence against the defendant. Are 
men then so entirely unable to plan and exe- 





cute a crime without detection? Are they 
so inferior to women in concealing their acts? 
One would be tempted to say so, upon a 
comparison of cases. The defendants here 
were of all grades of education and intelli- 
gence; but each of them doubtless (and with 
reason) ascribed his conviction to his own 
stupidity. 

In none of the cases stated was there, on 
the evidence, a reasonable doubt of the de- 
fendant’s guilt; they therefore throw no light 
on the conjecture that juries are anxious to 
convict one charged with poisoning. Only 
one similar case has fallen under the writer’s 
observation where the evidence leaves the 
question of guilt doubtful—Pettit’s case, in 
Indiana, a few years ago. In that case the 
jury convicted, but the defendant was 
granted a new trial by the Supreme Court. 
In these cases the verdict of the jury was re- 
ceived with approval by the public, and the 
execution of the criminal was hailed with joy. 
Mary Blandy’s body was followed to the 
grave by multitudes of mourners; Mrs. May- 
brick’s innocence is believed, and her pardon 
urged by thousands who never saw her face; 
but no one can be found to believe the inno- 
cence of Dr. Pritchard or Dr. Harris, or to 
lament their fate. 
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TWO LEGAL DOCUMENTS OF THE ELEVENTH CENTURY. 


By Davip WERNER AMRAM. 


HAVE recently come into possession of 
I) a number of Hebrew and Arabic manu- 
scripts which were formerly deposited in the 
Genizah of the synagogue of Ezra the 
Scribe, in the City of Cairo, Egypt. Among 
these manuscripts are legal documents of 
various kinds, fragments of books of devo- 
tion, of Mishnah, Talmud, works of ethics, 
philosophy and Kabbalah. The history of 
these documents is interesting. Some of the 
legal documents are dated, and are from six 
to nine hundred years old. The undated 
fragments are probably of equal antiquity. 

The word “Genizah” means “a_ hiding 
place,” or a treasure house, and as here used 
refers to a special apartment in or above a 
synagogue where old books and manuscripts 
of all sorts, which have lost their practical 
value, are deposited. 

The synagogue oi Ezra the Scribe stands 
in the city of Cairo, and has a recorded his- 
tory extending back more than one thou- 
sand years. It was in the Genizah of this 
synagogue that the manuscripts, of which 
those in my possession are a part, were found. 

The question naturally arises, how did 
such a mass of diversified literary material 
come to be gathered in such a place? It 
must be borne in mind that every piece of 
writing containing Hebrew letters was 
thereby invested, in the eyes of the ortho- 
dox Jews, with a certain character which 
saved it from profanation. A Hebrew busi- 
ness letter or legal contract, not to speak of 
a prayer book or a portion of the Bible or 
Talmud, instead of being destroyed or cast 
away as rubbish, was by virtue of the fact 
that it was written with Hebrew characters 
deposited in the Genizah. The Genizah thus 
became a storehouse for all sorts of literary 
material written in the Hebrew language. 
A scroll of the law that had become mutil- 
ated or otherwise made useless for ritualistic 





purposes was laid away to rest in the dark- 
ness of the Genizah. Prayer books, law 
books, works of poetry and _ philosophy 
which had become torn or soiled were de- 
posited in the same place; and in a similar 
manner letters, contracts and other docu- 
ments which were no longer of any practical 
value at last found their way into this ceme- 
tery for old manuscripts. 

In the course of generations the mass of 
material thus accumulated grew great and 
heavy, and constant struggles for existence 
took place. The weaker manuscripts, those 
written on poor parchment or papyrus, were 
literally pulverized in the course of cen- 
turies. 

How did the contents of this treasure 
chamber become known to the world? 

It appears that enterprising business men 
in Cairo and in Jerusalem, by means best 
known to themselves, probably by bribing 
the care-takers of the synagogue, obtained 
possession of old manuscripts which they 
afterwards sold to European libraries and 
amateurs. 

Professor Solomon Schechter of Cam- 
bridge University, England, having discov- 
ered the source from which the aforesaid. 
enterprising merchants obtained their curios, 
conceived the plan of purchasing the entire 
contents of the Genizah and transporting it 
irom Cairo to Cambridge. He went down 
to Egypt, and there entered into negotiations 
with the rabbi and wardens of the syna- 
gogue, with the result that he carried away 
with him many great boxes full of manu- 
scripts in a more or less perfect condition. 
During the past few years he has devoted 
himself chiefly to the examination, classifica- 
tion and publication of these literary 
treasures. 

Upon information received from him, I 
entered into correspondence with dealers in 
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the city of Jerusalem, who were in posses- 
sion of a portion of these Genizah manu- 
scripts, and from them I acquired the col- 
lection which I now possess. 

The document which I have selected from 
my collection for detailed description is a 
bill of divorce. It will be seen from the 
accompanying illustration that it has been 
mutilated, and this together with the wrin- 
kles and stains, testifies to the fierceness of 
its battle with other manuscripts in the dark- 
ness of the Genizah. It is, however, in a 
fair state of preservation, and the writing is 
in parts clear and black, while in other parts 
the ink has faded to a pale brown. 

This document is eight hundred and forty- 
eight years old. The following is a transla- 
tion, the missing parts of the manuscript, in 
parentheses, being supplied at a guess from 
similar documents in use at a later time. 

“On the second day of the week; to wit, 
the eighteenth day of the month of Adar, in 
the vear one thousand three hundred and 
sixty-five of the Era according to which 
we are accustomed to reckon in Fostat, Miz- 
raim, which is situated on the River Nile, do 
I, Joseph, the son of David and whatever 
other name I may have, determine, being of 
sound mind and under no constraint. And 
I do release and send away and put aside 
thee, my wife Chaba, the daughter of Joseph 
and whatever other name thou mayest have, 
who hast been my wife from time past hith- 
erto, and hereby, I put thee aside (that thou 
mayest have permission) and control over 
thyself (to go to be married to any man) 
whom thou desirest (and no man shall hinder 
thee) in my name from this day (forever; 
and thou art) permitted to be married to any 
man. And these presents shall be unto thee 
from me a document of release and a bill of 
dismissal and a letter of freedom, according 
to the law of Moses and Israel.” 

The date in this bill of divorce is the year 
1365, according to the era by which men 
reckoned in Fostat. This is the so-called 
Seleucidian era, which began in the year 
312 before the Christian era. 





In order, therefore, to translate this date 
into the corresponding year of the common 
era, subtract 312, which gives the date 1053 
of the Christian era, or thirteen years before 
William the Conqueror landed on the shores 
of England. The Seleucidian era is no 
longer used in Jewish documents. It was 
at one time the custom to date the bill of 
divorce from the Alexander of 
Macedonia; but as the scribes during the 
middle ages were not well versed in Greek 
chronology, it became the established cus- 
tom to date the documents from the year of 
the creation of the world, according to the 
traditional calculation. Maimonides, who 
lived more than a hundred years after this 
bill of divorce was written, adopted the 
method of using exclusively the era of the 
creation. 

Fostat is the ancient name of Cairo, and 
Mizraim is the Biblical name of Egypt; the 
city is particularly described in the bill of 
divorce as “Fostat of Mizraim situated on 
the River Nile.” 

After the name of the husband, follow the 
words “and whatever other name I may 
have,” and after the name of the wife the 
words “and whatever other name _ thou 
mayest have.” This formula was established 
by an ordinance of Gamaliel, president of the 
Sanhedrin in the first century, and was 
intended to provide against the danger of 
invalidating the bill of divorce by mistake 
in the name of the party, or where the party 
had more than one name. In later days, 
when the Jews always had a Hebrew name 
in addition to and differing from their name 
in the vernacular, this clause was especially 
important. 

Inasmuch as a lunatic or a person under 
duress was not competent to enter into any 
legal obligation or execute any legal con- 
tract, it was necessary that the husband in 
giving the bill of divorce to his wife, should 
be of “sound mind and under no constraint.” 
The effect of a bill of divorce was to release 
the wife forever from her husband’s control, 
and to give her, as a divorced woman, abso- 
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lute right over herself. The essential words 
of a bill of divorce indicating the absolute 
separation of the husband and wife were 
“Thou art permitted to be married to any 
man,” or according to the compiler of the 
Mishnah, “Thou hast herewith from me a 
bill of dismissal, a document of release and 
a letter of freedom, that thou mayest go and 
be married to any man.” 

It will be noticed that this bill of divorce 
has no subscribing witnesses. After the bill 
of divorce was written it was not customary 
for the husband to sign it, because his name 
appeared in the body of the document, but it 
was customary to attest it by the signatures 
of two witnesses. 

As late as the middle of the second century 
of the Christian era, it was decided by a dis- 
tinguished authority that a bill of divorce 
was valid even though it had no subscribing 
witnesses. It is possible, therefore, that our 
bill of divorce was a perfectly valid docu- 
ment, although no witnesses subscribed. On 
the other hand, it is more probable that after 
it was written, the parties were reconciled, 
and that therefore it was never attested or 
delivered to the wife, and, as a useless instru- 
ment, was thrown into the Genizah. 

To the student of Jewish law, this docu-. 
ment is of peculiar interest, because its form 
differs materially from that prescribed in the 
Shulhan Arukh (“The Prepared Table,” a 
great code of the law, compiled in the year 
1554 of the Christian era), or in the great 
code of Maimonides, which was completed 
in the year 1180 of the Christian era. The 
formula given in the latter is the earliest of 
which we have any record, and our docu- 
ment appears to be more than a hundred 
years older. It shows that the mere form of 
the instrument was considered less important 
at that time than at a later period, provided 
that all the essential words were contained 
in it. 

The various rules and regulations which 
later rabbinical authorities established for 
the proper preparation of a bill of divorce, 
were of course unknown to the scribe who 





wrote in Fostat in the year 1053. He pre- 
pared his bill of divorce in the same manner 
as he would have prepared any other legal 
document; and the numerous regulations 
concerning the number of lines, and the 
spelling of words and thes hape of the let- 
ters, which later authorities 
preme importance in bills of divorce gave 
him no concern. 

From another collection of Genizah manu- 
scripts now owned by the Honorable Mayer 
Sulzberger, judge of the Court of Common 
Pleas of Philadelphia, I have selected for 
description a bill of release, which also ap- 
pears in fac-simile. It is interesting because, 
like the bill of divorce, it contains the date 
of its writing; and it is important becatise 
it is a legal document of rare form. It was 
written in the year 1352 of the era of the 
Seleucidae, corresponding to the year 1040 
of the Christian era—thirteen years before 
the bill of divorce. It was a contract made 
between a man and the parents of his. 
divorced wife, and constitutes what we 
should call a general release of all claims and 
rights of action that he had against them. 
The history of the case, so far as it may be 
gleaned from the document itself, is as fol- 
lows: Benjamin ben Joseph and his wife, 
Ganya bath Amram, lived in the city of 
Fostat (Cairo), and their daughter Raza was 
married to Sabaa ben Manasseh. For some 
reason unknown to us (perhaps for 
reason at all) Sabaa gave a bill of divorce 
to his wife Raza, and she removed from his 
house and returned to the home of her 
parents. Naturally, this little episode did 
not tend to increase the good feeling that 
existed between Sabaa and his ex-parents- 
in-law. It seems that when Raza left her 
husband’s house she took with her not only 
her own separate property and the amount 
of her Ketubah (marriage settlement) to 
which she was legally entitled, but also some 
of the property of Sabaa, and, deeming pos- 
session nine points of the law, she and her 
parents refused to give the property up to 
its rightful owner, Sabaa. The latter prob- 
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ably brought suit against them, and the case 
was eventually settled. To guard against 
further dispute, Sabaa was obliged to exe- 
cute this bill of release, in which he mentions 
the marriage and the divorce, and states that 
he has no further claims at law, either in 
Jewish or Gentile courts, against his former 
parents-in-law. He acknowledges that they 
have no property in their possession belong- 
ing to him, either as loan or pledge or other- 
wise; that they have no articles of copper, 
or iron, etc. (articles enumerated in four lines 
of the manuscript), belonging to him, and 
that neither he nor his heirs have any claim 
upon them, and that any document produced 
by him or them or any other persons for the 
purpose of enforcing such claim shall be null 
and void. 

Thus, by means of this fragment of writ- 
ing, we are led into the house of a Cairo Jew 
who has been mouldering in the dust these 
eight hundred years, and are made witnesses 
of his family troubles. It is one of those 





glimpses that we may enjoy when the veil is 
lifted for an instant, and the past flashes upon 
us out of the darkness of history. From 
such documents we may learn of the cus- 
toms, the manners, the law, the procedure, 
the daily life, the language, the writing, in 
fact of every phase of the life of bygone 
ages. 

As links in the chain of evolution of legal 
forms at Jewish law, these documents are 
of great interest. They go back to the time 
when the Jewish law had not yet become 
set and fixed, but was still flexible; they 
antedate the period of the codes which had 
a natural tendency to fix the law within the 
hard and fast lines. In those days and in that 
community the law was administered very 
much as the common law is administered in 
our time, by judges who based their deci- 
sions upon precedent, but who were not ham- 
pered by the restrictive effect of a huge code 
of law which summarizes the results of great 
periods of judicial activity. 





OLD-TIME PICTURESQUE ELOQUENCE AT THE BAR. 


By JOHN DE MorGAN. 


GENERATION ago Jack Best, no 
A one ever called him anything but Jack, 
held a high position at the English bar on 
When 
he was engaged on a case the court was sure 
to be crowded, for wearers of silk, as well as 
wearers of stuff liked to hear his forensic 
oratory, while the “pit” was sure to be filled 
with solicitors. 

On one occasion he was defending a pris- 
oner against Mr. Besley, Q. C., who was then 
a young junior. Jack Best considered that 
the prosecution had been pressed unduly, 
and proceeded to call attention to the fact in 
the following characteristic manner: 

“May it please you, my lord, and gentle- 
men of the jury. I wish to heaven that I 
were the king of Dahomey. For if I were 


account of his picturesque eloquence. 





I would appoint my friend, Mr. Besley, my 
attorney-general in recognition of the fair- 
ness and impartiality with which he always 
conducts a prosecution. I would present 
him, for the insignia of his office, with a 
yacht bearing the skull and cross-bones on 
its flag, and I would float it in a sea of human 
blood.” 

Once on circuit Baron Martin was asked 
by Jack Best to postpone a case till the next 
day. It was then about four o’clock in the 
afternoon. The learned Baron said with a 
sweet smile on his face: “Apply again later 
cn, Mr. Best, and I will let you know. I 
am anxious to get through as much work as 
possible to-day, as we are due at Exeter on 
Thursday.” “I am obliged to your lord- 
ship,” Jack replied, and then in a stage 
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whisper added: “Why can’t the damned old 
fool make up his mind?” “Mr. Best,” the 
judge said with great dignity, “if you desire 
to curse the Court would it not be more deco- 
rous to retire into the corridor?” “If your 
lordship pleases,” Jack answered quietly, 
suiting the action to the word, and at once 
walking out of the court. Baron Martin 
said at dinner that night, “Mr. Best’s going 
out of court was the most eloquent speech 
he ever made.” 

Jack Best was once engaged in the defence 
of a prisoner before the Middlesex Court of 
Sessions. His well-known appearance and 
the knowledge of his eloquence made his 
defence a notable one. He closed his final 
speech with this exordium: 

“Gentlemen of the jury, my learned friend 
has addressed you with the dexterity of the 
thimble-rigger and the eloquence of the 
three-card-trick man. He has beguiled you 
in tones so mellow as to remind one of the 
bulbul, or eastern nightingale. But, gen- 
tlemen, thank God these are the Middlesex 
Sessions, and not the Middlesex Shambles. 
Gentlemen, you all remember the three pious 
men of old, Shadrach, Meshach, and Abed- 
nego, who were put into the seven-times 
heated furnace by the wicked King Nebu- 
chadnezzar.” Here he bowed to the judge. 
“Gentlemen, what sustained them in their 
hour of need? The same thing as now sus- 
tains my client in the even more dreadful 
ordeal that he is passing through,” another 
bow to the judge, “namely, the conscious- 
ness of his innocence.” 

Was it any wonder that the jury acquitted 
the prisoner without leaving their seats? 

John Scott, afterwards Lord Eldon, was 
noted for his cutting eloquence, and for the 
sang froid with which he treated the judges. 
On one occasion a junior counsel, on their 
lordships giving judgment against his client, 
exclaimed that he was surprised at their 
decision. This was construed into a con- 
tempt of court, and the young barrister was 
ordered to attend at the bar the next morn- 
ing. Fearful of the consequences, he con- 


sulted his friend John Scott, who told him to 
be perfectly at ease, for he would apologize 
for him in a way that would avert any un- 
pleasant result. Accordingly, when the 
name of the delinquent was called, Scott rose 
and coolly addressed the judges. “I am very 
sorry, my lords,” he said, “that my young 
friend has so far forgotten himself as to 
treat your lordships with disrespect; he is 
extremely penitent, and you will kindly 
ascribe his unintentional insult to his igno- 
rance. You must see at once that it did 
originate in that. He said he was surprised 
at the decision of your lordships. Now, if 
he had not been ignorant of what takes place 
in this court every day—had he known you 
but half so long as I have done—he would 
not be surprised at anything you did.” 
This is almost equal to the celebrated 
apology of Daniel O’Connell in the House 
of Commons. He had been lashing Benja- 
min Disraeli, and in the heat of his harangue 
he declared that the “honorable member was 
not fit to wheel dung from a dung-hill.” 
There were loud cries of “Apologize!” The 
speaker called on the witty Irishman to offer 
an apology to the angry member. O’Connell 
stuck his right hand in his breast and in slow, 
measured time said: “I declared that the 
honorable member was not fit to wheel dung 
from a dung-hill. I was wrong. He is fit!” 
Sergeant Kelly of the Irish bar in the 
early years of the nineteenth century, used 
to indulge in a picturesque eloquence racy 
of the soil, but unfortunately he would some- 
times forget the line of argument and would 
always fall back on the word “therefore” 
which generally led his mind back to what he 
had intended saying. Sometimes, however, 
the effect was almost disastrous. One time 
he had been complimenting the jury, assur- 
ing them that they were men of extraordin- 
ary intelligence, and then branched off into 
a statement of his case. With a wave of his 
hand and a smile on his face he proceeded: 
“This is so clear a case, gentlemen, that I 
am convinced you felt it so the very moment 





I stated it. I should pay men of intelligence 
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a poor compliment to dwell on it for a 
minute, therefore, | shall proceed to explain 
it to you as minutely as possible.” 

Sometimes it happens that the most bril- 
liant of oratory 
answered in the manner. 
A very good instance is that of the time 
when the celebrated legal orator, Elisha 
Williams, of northern New York, was com- 
pletely overshadowed. 

Williams was a most graceful speaker; 
his voice, particularly in its pathetic tones, 
was melody itself. His power over a jury 
was equal to that of the great Choate. He 
swayed as with a wand of an enchanter, and 
it was very seldom that he failed to secure 


piece “spread-eagle” is 


most ridiculous 


a verdict for his client. On one occasion he 
failed, and in such a manner that a crowded 
court and grave judges on the bench were 
convulsed with laughter at the burlesque of 
the result. The case was one of murder, the 
scene a small county town in the northern 
part of the State. Mr. Williams had been 
retained for the defence, for the accused had 
almost unlimited money at his command. 
Never had orator been more eloquent, never 
did jury look more convinced and a settled 
assurance of acquittal was visible on each 
face as the orator closed a brilliant speech 
with this exceedingly touching peroration: 
“Gentleman of the jury,” said he, “if you can 
find this unhappy prisoner at the bar guilty 
of the crime with which he is charged after 
the adverse and irrefragable arguments 
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which I have laid before you, pronounce 
your fatal verdict; send him to lie in chains 
on the dungeon floor, waiting the death 
which he is to receive at your hands; then 
go to the bosom of your families, go lay 
your heads on your pillows—and sleep if you 
can.” The effect was electrical, every one 
was sure of a verdict of acquittal, but by 
and by, the district attorney’s assistant, rose 
to make the final speech. He drawled and 
spoke in the vernacular, he was chewing as 
he spoke, presenting a marked contrast to 
the great lawyer who had just sat down. 
“Gentlemen of the jury, I should despair, 
after the weeping speech which has been 
made to you by Mr. Williams, of saying any- 
thing to do away with its eloquence,” he said. 
“IT never heerd Mr. Williams speak that piece 
of his’n better than when he spoke it now. 
Once I heerd him speak it in a case of 
stealin’; then he spoke it agen in a case of 
rape; and then the last time I heerd him 
speak it before jest now, was when them 
niggers was tried—and convicted, too, over 
beyond Kingston. ‘But I never heerd him 
speak it so elegant and affectin’ as when he 
spoke it jest now.” He paused, looked at 
the jury, saw the effect he had made and 
then closed with a single sentence: “If you 
can’t see, gentlemen of the jury, that this 
speech don’t answer all cases, then there’s 
no use in saying anything more.” And the 
jury thought so too, for the verdict was 
against the client of the great legal orator. 
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THE MEDICO-LEGAL CONFLICT OVER MENTAL 
RESPONSIBILITY. 


By Gino C. SPERANZA. 


AW and medicine are known to be 
“learned professions,”and membership 
in either of them establishes a prima facie case 
of intelligence and culture. It is natural to 
expect among men of culture and intelli- 
gence that there should be, if not a consen- 
sus of opinion upon questions whose solu- 
tion depends on scientific or philosophic 
examination and study, at least a certain 
agreement on substantial points. At all 
events, we would not expect a persistent 
antagonism and wide divergence between 
them. 

The most casual observation, however, 
suffices to show that there is at least one of 
such questions which has been and is the 
cause of an apparently irreconcilable con- 
flict between doctors and lawyers—the ques- 
tion of mental responsibility in regard to 
criminal acts. 

This persistent and aggressive disagree- 
ment between two learned professions upon 
such a question cannot be ascribed to a puer- 
ile reason, as that of professional jealousy, 
but must have some rational cause. 

The question is one of great importance 
and it will be one step towards its solution 
if we can ascertain the causes of disagree- 
ment, even though a basis for conciliation is 
not found. To this end it will be necessary 
to examine the respective scopes or objects 
of medicine and law, not purely as an aca- 
demic question, but in the light of history 
and common usage. 

The traditional aims and principles of the 
professions of law and medicine are very 
dissimilar. The doctor looks to the preserva- 
tion of the individual patient and is bound 
and trained to use every effort towards this 
end. The lawyer’s first duty, on the other 
hand, is to the public, for he “occupies a po- 
sition of public trust” whose primary object 





is “the furtherance of justice.” He is not so 
much a defender of individual liberties as of 
the laws which guarantee them. Thus, for ex- 
ample, when a lawyer applies for a writ of 
habeas corpus he does so for the purpose of 
asserting and maintaining a fundamental law 
of the State, which he deems to have been 
violated, even though in effect he brings a 
benefit to his client. 

Again, the sick man appeals to the medical 
practitioner as one who suffers and who must 
be helped and relieved, even though his dis- 
ease is the result of immoral, illicit and illegal 
conduct. The criminal, instead, appeals to 
the legal practitioner (I omit those who pros- 
titute law by conspiring with their clients for 
the miscarriage of justice) as one who in- 
flicts suffering and menaces the order and 
stability of the State. The physician bends 
his energy to save his patient; the lawyer, as 
prosecutor, uses all his powers to destroy 
the malefactor. 

Such being the respective aims of the two 
professions, it will be readily seen that if the 
question of mental responsibility for crimes 
were to pass from the juridic to the medical 
field, the tendency would be to change the 
point of view from that which sees in the 
criminal a law-breaker to that which recog- 
nizes him as a diseased unfortunate. Or, in 
other words, the power of abridging the 
right of liberty would in effect pass from the 
judicia! tribunal to the bench of mental ex- 
perts. I do not say that this would not be a 
distinct gain to the administration of justice, 
but I dwell upon it for the purpose of show- 
ing how strong arguments are possible on 
either side. The doctors say (and no thought- 
ful observer can deny it) “the courts are 
sending many men to prison and to death 
who ought to be confined in asylums.” Or, :: 
in the words of Dr. Richardson before the 
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National Prison Congress of 1898, “There 
is in every institution a certain proportion 
of inmates who are epileptics, paranoiacs, 
imbeciles, or who are unquestionably suffer- 
ing from various other forms of mental dis- 
ease, such as acute and chronic mania, mel- 
ancholia, paresis and the various forms of 
dementia.” The lawyers reply (and there is 
much in their contention), “Will not your 
plan create too great a leniency for malefac- 
tors? Will you not in your solicitude for the 
individual evil-doer endanger the safety of 
society ?” 

There is a tendency among medical men 
to attribute the failure of lawyers to accept 
the medical test of responsibility to gross 
ignorance of mental conditions and phenom- 
ena. Such a charge is not wholly fair or 
deserved, for lawyers may admit the theo- 
retical value of the medical test and yet reject 
it as a practical working theory. Our lim- 
itations in the methods of application of a 
perfect theoretic law through human instru- 
mentalities may destroy its practical value. 
The medical experts in our courts (even al- 
lowing for the handicap of present restric- 
tions in the law) have themselves furnished 
an argument against the theories they ad- 
vance, for we have seen learned men “con- 
scientiously testifying to diametrically oppo- 
site facts” and creating the impression that 
in the serene field of science theories may, at 
times, be conveniently modified to fit the 
demands of a fee. Moreover, we have au- 
thority for the statement that expert testi- 
mony (as at present in practice) is “in many 
cases wholly disregarded by the men in the 
box.” 

That the test of mental responsibility now 
on our statute books is clearly unscientific is 
beyond argument, but it does not follow that 
the formula suggested by mental experts is 
acceptable as a working test. 

Another point to be considered as affect- 
ing this medico-legal conflict is that law 
and medicine represent distinct currents or 
forces of thought in the life of civilized 
States. Law represents conservatism and ad- 





herence to rule and precedent; Medicine is 
essentially a positive science and inherently 
progressive. The decisions of the courts to 
a certain extent are based on logic and in- 
duction, rather than on observation of phe- 
nomena; as such they. must necessarily be, 
to a great extent, immutable. This, in our 
day, may be only partially true (and fortu- 
nately so), but it is still an influence in judi- 
cial decisions. Tlre antiquity of a medical 
formula, instead, is by no means a binding 
force on medical practitioners, but rather 
an objection to its use. 

The difference in the point of view between 
the two professions undoubtedly strengthens 
the personal equation in the judgments of 
each which naturally exists as the result of 
their respective training, traditions and prac- 
tice. 

This mutually critical attitude is intensified 
by a cause which, though rather emotional 
than scientific, is by no means a negligible 
one. In a general way it may be said that 
the forces which are at variance in regard to 
the question of mental responsibility are sep- 
arable not only professionally between the 
jurist and the pathologist, but also racially 
between the Latin and the Anglo-Saxon. 
The movement for the introduction of the 
medical test of responsibility in criminal law 
is the product of the teachings of the school 
of criminology which counts the greatest 
students among Latin scholars. Anglo- 
Saxons have a well-nigh instinctive and not 
always reasonable objection to what we call 
“foreign” theories, especially when they in- 
volve juridic questions and are advanced by 
people belonging to those nations which 
our masses imagine enjoy less liberty than 
we do. Hence any attempt to make the 
question of responsibility a pathological one 
will tend to be met by the emotional plea 
that if we take the power of life, liberty and 
property from the courts (which we justly 
consider the great preservers of our rights), 
and submit it to a medical tribunal, we weak- 
en our defences in imitation of foreign sys- 
tems. 
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Any curtailment of the power of the bench 
has always been opposed by public opinion, 
even when it was aimed to take from it the 
power to decide questions which necessitated 
the greatest specialized scholarship fora 
correct decision. Witness the long persistent 
fight that had to be waged before the bench 
allowed itself to be deprived of its power to 
“punish” insane criminals while, content in 
its erroneous assumptions, it branded idiots 
as malefactors and drowned old women as 
witches. 

Another fruitful source of disagreement 
has been the failure to clearly define the ele- 
mentary terms used respectively by the two 
professions. As I have elsewhere pointed 
out,’ little can be accomplished until we fix 
the sense in which the technical terms of each 
profession are used. Thus the word “crime” 
has a distinct juridic meaning to the lawyer 
which is different from that given to that 
word by the criminologist and alienist. And 
so with “responsibility,” “penalty,” “disease,” 
“degenerate,” “moral,” “premeditation,” 
“consciousness” and many others. 

All these causes of disagreement can and 
will be overcome. There is one barrier, how- 
ever, that appears insurmountable, as to 
which, while it stands, law and medicine may 
declare a truce, but can agree to no terms of 
peace; I refer to that most ancient and great- 
est of questions—the freedom of the will. 

The study of man from the physiologic 
standpoint has an undoubted tendency to 
make him, in the eyes of his investigator, a 
creature of forces beyond its control. Man 
in this aspect ceases to be a free agent in the 
eyes of the student; mind becomes solely the 
product of matter and subject to its limita- 
tions. To the alienist and psychiatrist who 
sees the mental power so intimately related 
to the physical organs and functions that 
injury or enfeeblement of these results in 
mental stagnation or death, the freedom of 
the will must appear as pias fraus. 

Since Broca’s time the localization of brain 


'« Natural Law versus Statutory Law:” Address 
delivered before Society of Medical Jurisprudence, New 
York, 1899. 
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centres has become more than a mere guess, 
and this alone must be a powerful argument 
in the hands of the psychiatrist. Hence to 
the studious in this field the absorbing study 
of such phenomena must bring them to con- 
clusions very much at variance with those 
of the metaphysician and the sociologist. It 
will hardly be denied that the tendency of 
psycho-physical study of man must be 
towards a denial of spirit. 

Law, on the other hand, stands, pre-emi- 
nently for the freedom of the will. Without 
this as a foundation-stone juridic science has 
no existence, for the very test of juridic re- 
sponsibility is man’s power of choice. To 
this the juridic philosopher brings the senti- 
ment of humanity, the teachings of meta- 
physics and the experience of history, which 
are repugnant to the physical measurement 
of the soul; he contends that after you have 
taken man’s brain to pieces you have not yet 
found his mind; that molecular interaction 
may be demonstrated as the physical coun- 
terpart of thought, but it is not thought. 
He cannot see, in the words of Professor 
James, “how such a thing as our conscious- 
ness can possibly be produced by a nervous 
machinery,” even though admitting that “if 
ideas do accompany the workings of the 
machinery, the order of the ideas might very 
well follow exactly the order of the machine 
operation.” 

I am not taking sides on this question; I 
am endeavoring to present the position of 
each party and its sources of strength. Un- 
less we recognize this no fair judgment can 
be made. This is an age of specialization, 
and the curse of specialization is that it dis- 
torts proportions and narrows the horizon 
in mental life. 

Medicine is essentially a positive science; 
it is based on the observation of physical 
phenomena. Law is one of the humanities; 
it is the “witness and external deposit of our 
moral life. Its history is the history of the 
moral development of the race.” (Chief 
Justice Oliver Wendell Holmes, of Massa- 
chusetts.) The doctor and the jurist too 
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often forget the many-sidedness of man. The 
mental pathologist is dazzled by the discov- 
eries regarding the physical basis of mind 
and his mental equation thereupon blinds his 
judgment. On the other hand, lawyers make 
too much use of logic, forgetting that the 
“life of the law has not been logic, but ex- 
perience.” (Chief Justice O. W. Holmes, 
“The Common Law.”) “Fearful of rights 
which show no precedent, impervious to 
wrongs which time has hallowed, laden with 
responsibilities broad as life itself is broad, 
the law is most conservative in relinquishing 
error and in embracing truth.” (Edward P. 
Payson.) 

Can these opposing forces be turned into 
a common stream of usefulness? Can this 
medico-legal conflict be brought to a settle- 
ment which will be neither a mere working 
truce nor a concession to eclecticism, but an 
agreement and _ scientific 
data? 

Mr. Edward P. Payson suggests a possi- 
ble answer in his scholarly and interesting 
book on “Suggestions Towards an Applied 
It is to the effect 
that, without admitting or denying the spirit- 
uality of man, the question of mental re- 
sponsibility in criminal law can best be 


based on reason 
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solved by eliminating from it its animistic 
assumptions, and by making it a science of 
only sensible facts. A careful examination 
of Mr. Payson’s book will show that his sug- 
gestions are not a concession to materialism, 
but an attempt to put criminal law on a sci- 
entific and practical basis. 

But, independently of this, it will be one 
step towards an agreement, if law and medi- 





cine will become mutually more tolerant, 
and will give to their opponents’ views se- 
rious and impartial study. 

The language of Dr. Carlos F. Macdonald 
is none too strong when he tells lawyers that 
“to set up a legal test or standard of insan- 
ity which is not in harmony with the teach- 
ings of medical science . . . is a 
disgrace to jurisprudence and a travesty 
upon justice.” (American Journal of Insan- 
itv, Vol. LVI., 1899.) On the other hand, 
doctors would do well to ponder over Mr. 
Payson’s words when he says that law by its 
conservatism has “shunned many a quag- 
mire, detected many a false light and stood 
fast against many an onslaught of ism and 
ology on the road of human progress.” 

Let neither the doctors nor the lawyers 
draw an impassable and inflexible line around 
their respective fields of investigation, but let 
them work in common for a common end. 
No mere doctor, and no mere lawyer, will be 
the one master that will solve the problem of 
mental responsibility in law; neither will it 
be a mere great specialist, nor a mere great 
scholar of one science. The Great Pacifica- 
tor in this medico-legal conflict will be he 
who, truckling to neither party, respecting 
both, but fearing neither, will serenely and 
persistently strive for the study of man as 
he 1s in his many aspects, not as the mani- 
kin of a given school, nor as the idol of a 
close forum; it will be he, who, knowing the 
dangers and impracticability of endeavoring 
to solve human problems by adhering to 
theories and ideals, is nevertheless confident 
that without theories and ideals the hope and 
certainty of progress are idle and vain boasts. 
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THE NEW YORK FRIDAY CALENDAR. 


By ALBERT H. WALKER. 


HE Friday calendar of the New York 

Supreme Court in the City of New 
York consists of a list of about seven hun- 
dred cases—out of the many thousands on 
the general calendar—from which number 
about one hundred and fifty are to be 
selected by the justice presiding at the call 
of the calendar and set down for trial on a 
day not later than one week after the call 
calendar. The calendar is designated the 
Friday calendar because it is called on Fri- 
day afternoons. 

Calling the calendar is perhaps the most 
lively bit of legal and judicial procedure in 
this country. The work of the judge, of the 
clerk who assists him in “running the calen- 
dar,” and of the lawyers who attend is most 
strenuous. 

The calendar is called in one of the largest 
court rooms in the famous County Court 
House, which was built in Tweed’s time. 
The room is about forty feet square with a 
seating capacity of perhaps two hundred. 
The call begins at two o'clock. Five or ten 
minutes prior thereto every seat is taken, 
and when the call begins all the aisles are 
full of lawyers and clerks standing. On 
good days there is hardly a foot of stand- 
ing room vacant. 

The assemblage is probably the most in- 
teresting and varied array of lawyers and 
clerks in this country. Neither Mr. Choate, 
nor Mr. Carter, nor Mr. Root, nor Mr. 
Coudert are there; but they and other big 
lawyers and law firms are represented by 
energetic young clerks whose chief instruc- 
tions are to “get the Jones 7. Smith case set 
for trial, sure,” or to “keep the Jenkins v. 
A. T. & S. D. ete., Co. case off.” The young 
lawyers are not always told how to accom- 
plish the desired result. They are just to do 
it, and not to bother the partners or older 
clerks by asking what special reason exists 





why a case should or should not be set for 
trial. To ask such fool questions argues, in 
the minds of some superiors, a lack of re- 
source or nerve on the’ part of the clerk. 
The clerk might think out a reason for him- 
self,—anyway, he is to do the act success- 
fully. And, too, the call calendar is a sort 
of skirmish; it will do the young clerk good 
to think out a reason or special equity for 
his particular case, and when he finds that 
won't do, to get up on his feet before the 
judge and think out another one. 

In addition to these clerks there are all 
sorts and conditions of lawyers, from the 
lowest shyster up through and including the 
woman lawyer and the young lawyer just 
starting for himself, to the middle-aged or 
white-haired lawyer who keeps no clerks, 
perhaps, and so attends in person. Many 
eminent younger members of the bar are 
present, and once in a while some greater 
legal light, fearful lest some important case 
may go wrong, is there in person to look out 
for the case. 
three hundred, or more, lawyers present. 


All told there are possibly 


The scheme of calling the calendar is as 
follows: A certain number of cases, possibly 
about one hundred and fifty on an average, 
have to be selected and “set down for trial” 
in the various trial parts of the court. More 
than this number cannot be set down, be- 
cause the trial parts can dispose of only 
about a certain number each week, and it 
does no good to get the trial parts congested 
with more cases than can be tried. This 
situation indicates the nature of the contest 
between the judge and the lawyers, and be- 
tween the lawvers jor the plaintiffs and the 
lawyers for the defendants. The judge is 
bound to get enough cases set for trial, but 
he cannot set down more than a certain 
number., Inasmuch as a case seldom gets 
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until after it has been at issue many months, 
every lawyer for a plaintiff attends with the 
fixed purpose of getting his case set for 
trial. As the defendant seldom wants his 
case tried, every defendant’s lawyer resolves 
that his particular case shall not be set down, 
ii he can help it. In these many conflicting 
states of mind the judge and the lawyers and 
the clerks attend the call. 

At two o’clock the judge and his clerk 
take their seats, and the clerk, who knows 
just about how many cases are required for 
the next week’s work and knows, also, the 
calendar merits and equities of most of the 
cases, goes over the list a minute or two with 
the judge; and down in the very front row of 
seats three or four young lawyers may be 
seen “getting ready.” They represent the 
law firms who handle the street railroad 
negligence cases. As each of these young 
men has anywhere from forty to ninety cases 
to take care of he must be alert. Most of 
the negligence cases are called at the very 
beginning of the calendar so as to dispose of 
them rapidly. 

The call begins: 

“Hogan v. Third Avenue R. R. Co.,” calls 
the clerk. 

“For trial the —th,” (the earliest date pos- 
sible), bawls the plaintiff's lawyer. 

“Friday calendar the —d” (date three 
months later), pleads the defendant’s law- 
yer. 

“Trial the —th” (early date), says the 
judge. 

“Murphy v. Metropolitan Street Railway 
Co.,” sings the clerk. 

“For trial the —th,” howls Mr. Murphy’s 
lawyer. 

“That is satisfactory,” answers the com- 
pany’s lawyer. 

“For trial the —th,” orders the judge. 

“Ttskatzkechowski v. Second Avenue R. 
R. Co.,” rattles the clerk. 

“Earliest day for trial,” pleads the plain- 
tiff. . 

“That case, if your Honor please—,” puts 
in the defendant. 


” 





“All right, call calendar the —th” (date 
two months later), says the judge. 

“Windgemundendorfer wv. Metropolitan 
Street Railway Co.,”—thke clerk. 

“For trial,”"—the plaintiff. 

“Three months’ call,”—the defendant. 

“For trial,”—-the judge. 

All this is done as quickly as this can be 
read. The call proceeds with the crack and 
rattle of a Gatling gun. In a few minutes 
the negligence cases are disposed of, each 
defendant having possibly eight or twelve 
or fifteen per cent of his cases set for trial. 
In these cases it is give and take. There is 
little time for parley or arguments. The 
quickest man, provided he is polite, stands 
the best chance. This has been the skirmish. 

Then comes the general engagement over 
the great array of contract cases. Here 
there is time for reasons, or for what the 
lawyers hope or think will appear to the 
judge to be reasons. The shorter and more 
concise the reason the better. Arguments 
as to the law of the case are suicidal. The 
judge wants a reason, not an argument. 
Here oratory is an impediment. Principles 
of law and eloquence are for the trial, not 
for the call. “State your reason,” is the 
law of the call. 

Lacking in reasons, many resort to de- 
vices, excuses, explanation or _ strategy. 
Sometimes it is strategy to let your oppo- 
nent be too presuming, too insistent, too 
ialkative. Then a little reason, concisely 
stated, wins. Often the talkative man de- 
molishes his own case. 

The devices and excuses are many and 
devious. Absence or sickness of the client, or 
of the attorney who is to try the case, pres- 
sure of important legal engagements of coun- 
sel, mysterious disappearance of the client 
or inability to communicate with him are 
all favorite excuses. Defendant actors and 
travelling men are “Out on the road,” etc. 

But the judge is a wise man, and the clerk 
is wiser. 

“Your client is out of town; where is he?” 
asks the judge. 
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“He’s—please your Honor, he’s over on 
Long Island,” replies the attorney. 

“For trial the —th” (early date), replies 
the judge. 

“This case, if your Honor please, is likely 
to be settled and we would like two months’ 
adjournment,” pleads a defendant. 

“For trial,” replies the judge, “that will 
expedite the settlement.” 

“My client has had an operation,” pleads 
another. 

“What was the operation?” asks the judge. 

“T don’t just know.” 

“One week’s adjournment; find out,” says 
the judge. {3 

“My client’ has left the city, your Honor.” 

“When did hé leave?” 

“Yesterday.” 

“Humph, well, I will give you a week.” 

“Will your Honor please adjourn this 
case for two months?” 

“Why ?” 

“T’ve been unable to 
He’s a travelling man.” 

“One week’s adjournment. - 
help locate him.” 

“I trust your Honor will not set this case 
down,” says an important young lawyer. 

“Why?” 

“We have so many cases set we can’t pos- 
sibly try them all.” 

“Well, please your Honor,” pipes up a 
boy’s voice—for once in a while a boy 
answers the call—‘‘won’t you set that case 
for trial, *cause our office hasn’t any case on 
for trial.” 

“All right, my boy, for trial,” says the 
judge, unwilling to close up an enterprising 
young law office. 

“I’d like to have that case adjourned for 
six weeks, because my client is on the moni- 
tor ————, down the harbor,” (this was in 
the Spanish war), says plaintiff's attorney. 

“That’s agreeable to us,” says the defend- 
ant’s lawyer, “for my client is doing duty on 
the same boat.” 

“All right,” says the judge, “perhaps they 
will settle it.” 


locate my client. 


That will 





Now the young man from Evarts, Choate 
& Beaman engages in conflict with the 
young man from Hoadly, Lauterbach & 
Johnson. The latter insists that it is ex- 
ceedingly important that the case be set 
for trial. The young man from Evarts, 
Choate & Beaman attempts to convey the 
impression that Evarts, Choate & Beaman 
will go to the wall, if the case is set for 
trial. 

The judge becomes anxious. -“What is 
this case all about?” he inquires. 

The young man from Hoadly, Lauterbach 
& Johnson is not fully informed. But he 
was to get the case set for trial and he is 
bound to do his best. 

“What’s it all about?” persists the judge, 
urning to the young man from  Evarts, 
Choate & Beaman. “Well, your Honor, it 
is, I think, something about a _ contract,” 
replies the datter. 

“Humph, one week adjournment to give 
you all a chance to find out what it is about,” 
says the judge. : 

Now the young woman lawyer, with the 
big curling feather in her hat, pleads for 
speedy justice for her client. The case is 
set for trial at an early date, and the defend- 
ant’s lawyer looks disgusted and stunned. 
Oddly enough, all the other lawyers are’ 
smiling. 

Then a mere boy, frightened into rapid 
speech, pleads frantically that his case be 
adjourned for many months. 

“Why?” asks the judge—it is 
“why” with him. 

“Please, your Honor, I don’t know, but 
they told me down at the office to get it set 
off as far as possible.” 

“That means the earliest day possible for 
trial,” replies the judge; and everybody 
wonders what will happen to the little boy 
“down at the office.” 

So the call proceeds—full, once a week, 
of varied and amusing incidents, good na- 
ture, clever devices and able retorts. On 
the whole, probably, quite substantial justice 
is dealt out. 


always 





LORD STOWELL, 





na hierniana 
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A CENTURY OF ENGLISH JUDICATURE. 
III. 


By VAN VECHTEN VEEDER. 


THE ECCLESIASTICAL 


ROBATE, matrimonial and admiralty 
affairs were administered for centuries 
by the civilians; but they left few records of 
their labors. As a system of judicial prece- 
dents this jurisdiction is the creation of the 
nineteenth century. The causes of this late 
development are mainly historical, and re- 
quire a brief sketch of the administration of 
the civil law in England. 

When the complete union of church and’ 
state was dissolved by William the Con- 
queror, the machinery of the ecclesiastical 
jurisdiction fell principally into the hands of 
the bishops, subject, of course, to the final 
It may 
be said, in passing, that the Pope was an 
omnipotent court of first instance for 
all Christendom. A _ litigant appealed to 
the Pope for a writ or breve, just as in secu- 
lar matters he went to the King’s chancery; 
and although such appeals were regarded 


appellate jurisdiction of the Pope. 


with disfavor, and were subjects of hostile 
legislation from the time of the Constitutions 
of Clarendon, they continued to a large ex- 
tent until the Reformation. But with what 
we now understand to be the proper juris- 
dicition of the ecclesiastical courts — the 
maintenance of doctrine and the regulation 
of the clergy — I shall not deal. 

I propose only to give a brief sketch of 
their jurisdiction in matters of probate and 
divorce. When the lay and spiritual courts 
became distinct, the church claimed jurisdic- 
tion in two classes of cases which had impor- 
tant consequences in after times: (a) where 
a clerk was accused of a felony, and (b) where 
the matter was of a spiritual nature. The 
claim of spiritual jurisdiction was for centu- 
ries a matter of great importance. It assumed 
jurisdiction of course with respect to 


AND ADMIRALTY 





COURTS. 


churches and the clergy, but the bishops also 
claimed the correction of the laity pro salute 
animae. So far as this claim dealt with such 
immorality as was untouched by the civil 
courts, it was not seriously contested prior 
to the Reformation. Persons were con- 
vened for intemperance, unchastity and all 
kinds of irregularity of life, and were com- 
pelled, under pain of spiritual censures, ex- 
communication and minor penalties, to do 
penance and pay fines, and, if they refused 
obedience, they might be imprisoned under 
the writ de exrcommunicatio capiendo. But the 
pretensions of the church under this head 
included perjury, slander and breach of con- 
tract, where civil remedies co-existed. The 
examination into contracts where faith was 
alleged to have been pledged or broken, 
though regarded with jealousy by the civil 
courts, was continued till the Reformation; 
its cognizance of suits for defamation was 
not formally abolished until 1856. 

By far the most important part of its juris- 
diction, however, was with respect to mat- 
ters of probate and matrimony. The matri- 
monial jurisdiction rested on the sacramental 
and religious character of the ordinance, and 
was undisputed. As a sacrament marriage 
was, under the canon law, indissoluble, and 
so continued until the Reformation, from 
which time Parliament undertook to grant 
divorce a vinculo matrimonit. But the ec- 
clesiastical courts could grant divorce a 
menso et thoro so far as regarded anything 
subsequent to the marriage,and it would, dur- 
ing the lifetime of the parties, decree a nullity 
of marriage for any canonical disability. 

The right of the King, as parens 
patriae, to the disposition of the goods of in- 
testates, was, upon the severance of the civil 





132 


The Green Bag. 





and ecclesiastical jurisdictions, granted to the 
church, The theory probably was that a 
spiritual person would be more likely than 
another to apply the dead man’s goods for 
the benefit of his soul. It followed that the 
persons who had the administration of an 
intestate’s goods acquired the right to inves- 
tigate any circumstances which would de- 
prive him of the benefit of administration, 
such as a testament made by the deceased 
person; and the competence of the church to 
compel the executor to carry out the testa- 
tor’s directions was firmly established before 
Glanville wrote. Just when the church 
acquired this jurisdiction over wills and in- 
testacies is uncertain, but it is mentioned in 
Magna Charta and was spoken of in 52 
Henry III as then being of great antiquity. 
To the fact that this jurisdiction never ex- 
tended to real property, to which the King 
always succeeded in virtue of his feudal posi- 
tion as lord paramount, is due the anomaly, 
existing for centuries, that the probate of a 
will deals conclusively only with personal 
property. 

The bulk of the testamentary and admin- 
istrative business was then, as now, chiefly 
non-contentious. It was transacted by a num- 
ber of spiritual courts or chambers scattered 
throughout England, the diocesan courts 
of the bishops, and the courts of the Arch- 
bishops of Canterbury and York. The Court 
of Delegates was for a long time the court of 
final appeal. This court was composed of 
doctors of the civil law and judges, and gave 
no reasons for its judgments. It was abol- 
ished by 2 and 3 William IV, from which 
time the judicial committec of the Privy 
Council was the court of final appeal in all 
matters governed by the procedure of the 
civilians. The judges of the spiritual courts 
were appointed by the prelates or other func- 
tionaries over whose tribunals they presided. 
They were occasionally lawyers, but more 
often clergymen. At the beginning of the 
nineteenth century the principal ecclesias- 
tical business centered around the Doctors’ 
Commons, where a close body of advocates 





and proctors enjoyed a monopoly. As part 
of this system, governed by the procedure 
of the civilians, the admiralty court now re- 
quires notice. 

The admiralty jurisdiction is of great an- 
tiquity. It seems to have been an ancient 
court in the time of Edward I, when we first © 
find traces of it. (Inst. IV, 400.) It was 
then the Court of the Lord High Admiral of 
England and was held on shipboard in a sum- 
mary way, velo Ievanto. The first admiralty 
ordinance of which we have any record was 
issued by Henry I, and dealt mainly with 
wrecks. Richard I, under whom were first 
published the sea laws of Oleron (so called 
from the island of that name where they were 
promulgated), speaks of the court of admi- 
ralty as being then a court of record. We 
have about this time records of the decisions 
of various naval commanders relating prin- 
cipally to the manning of the King’s ships 
and the punishment of various offenders; but 
the judicial power of the admiral does not 
appear to have extended beyond his own 
command.’ The first considerable admiralty 
jurisdiction in ancient times seems to have 
been exercised by the Lord Warden and 
Bailiffs of the Cinque Ports, who for many 
generations dealt with questions arising on 
the high seas involving the rights of foreign 
nations and charges of piracy. Questions 
of charter-party, freight or other contracts 
were of course dealt with by the itinerant 
justices, when the ships of the parties were 
within the territorial limits of a county. The 
admiralty jurisdiction was reconstituted on a 
more definite basis by Edward III, in conse- 
quence of the difficulty in dealing with 
piracy and with spoil claims by or against 
foreign sovereigns. The matter was brought 
forcibly to Edward III’s notice when he had 
to pay out of his own pocket damages for 
outrages committed on his allies, the Geno- 
ese, by his own subjects. 

When, therefore, in 1340, the battle of 
Sluys gave him the supremacy of the sea, he 
established a High Court of Admiralty, un- 
der the Lord High Admiral of England, to 
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keep the peace of the seas, as his courts of 
common law kept his peace on the land,— 
so as “to maintain peace and justice amongst 
the people of every nation passing through 
the sea of England.” Conflict having arisen 
between this court and the local courts of 
certain seaports, like Ipswich and Padstow, 
which also administered the law maritime, the 
authority of the Admiral was, in the reign of 
Richard II, placed upon a distinct statutory 
basis, and from that time forward the court 
has exercised jurisdiction over all causes, 
matters and persons maritime. In order that 
the court thus constituted, with authority to 
decide on international as well as English 
rights, should have definite principles and a 
recognized practice to guide its deliberations, 
there was prepared during the reign of Ed- 
ward III or Richard II the Black Book of 
the Admiralty. This book is a quarto vol- 
ume of some 250 MS. pages, written partly 
in French and partly in Latin, containing 
chapters on the duties and privileges of the 
Lord High Admiral and how he should con- 
duct his court; on the crimes and punish- 
ments of the admiralty, with a transcript of 
the laws of Oleron; forty-nine articles or sea 
laws adopted by maritime experts at Queens- 
borough in 1375; on the practice of certain 
foreign courts, and the Duke of Norfolk’s 
treatise on the law and practice of the 
duello. 

This book was continued under succeeding 
sovereigns down to Edward IV, by whom, in 
1482, the first judge of the admiralty court 
was appointed by royal patent in the person 
of Dr. William Lacy. Until the accession of 
Henry VIII the admiralty exercised both 
civil and criminal jurisdiction, by virtue of 
the royal prerogative, and was independent 


of the common law courts. From the numer-. 


ous documents relating to its judgments and 
jurisdiction to be found scattered through 
the records of other courts and offices, and 
from the regular records of the court, which 
begin in 1524, it is possible to gather some 
idea of its work. Some of the more com- 
mon classes of business were spoil or piracy 





cases, its original jurisdiction; wrecks, sal- 
vage and deodand, and torts committed on 
the seas. The most conspicuous part of its 
business, from an historical point of view, 
consisted of mercantile and shipping cases, 
in which it exercised jurisdiction as early as 
the latter part of the fourteenth century. This 
jurisdiction appears to have been very ex- 
tensive. As the common law gave no rem- 
edy in cases of contracts made or torts com- 
mitted outside the body of a county, the 
admiralty undertook to supply this defi- 
ciency. Under this head of foreign con- 
tracts it even took jurisdiction of marriages 
and wills. Indeed, the law merchant which 
it administered, particularly with reference 
to bills of exchange, bills of lading and char- 
ter parties, appears to have been far more 
fully developed than in the common law 
courts. This fact occasioned much friction 
with the superior courts of common law, and 
in the reign of Henry VIII the powers of 
the admiralty were much curtailed by various 
statutes enacted in the interest of the com- 
mon law courts. From this time on its 
jurisdiction was rigidly confined to strictly 
maritime affairs. 

The admiralty continued to assert its jur- 
isdiction over claims for necessaries and 
materials supplied to ships and over charter 
parties; but unless the contract was 
actually made and the goods actually sup- 
plied on the high seas, the Court of King’s 


| Bench issued prohibitions without mercy, 


for the admiralty was not a court of record, 
and did not become so until 1861. The com- 
mon law courts, furthermore, encroached 
upon the admiralty jurisdiction by means of 
a fictitious allegation that the contract was 
made at the Royal Exchange. Thus the 
jurisdiction of the Admiralty over contracts 
and torts of a transitory character gradually 
fell into disuse. It was not until the enact- 
ment of various statutes from 1840 to 1868 
that its earlier jurisdiction was to a large ex- 
tent restored. 

The sittings of the court were originally 
held within the ebb and flow of the tide; in 
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the time of Henry IV at a wharf in South- 
wark, and in the time of Henry VIII at 
Orton’s Quay, near London Bridge. In 
1597 part of the Church of St. Margaret-on- 
the-Hill was used, and here it was that Pepys 
attended the sittings of the court. The en- 
try in his Diary gives us a characteristic 
portrait: “To St. Margaret’s Hill in South- 
wark, where the Judge of the Admiralty 
come and the rest of the Doctors of the Civil 
law, and some other commissioners, whose 
commission of oyer and terminer was read 
and then the charge given by Dr. Exton, 
which we thought was somewhat dull, though 
he would seem to intend it to be very rhetor- 
ical, saying that justice had two wings, one 
of which spread itself over the land and the 
other over the water, which was this admi- 
ralty court. I perceive that this court is but 
yet in its infancy, and their design and con- 
sultation was—I could overhear them—how 
to proceed with the most solemnity and 
spend time, there being only two businesses 
to do, which of themselves could not spend 
much time.” The court finally established 
its local habitation at Doctors’ Commons 
under the shadow of St. Paul’s, where all 
matters governed by the civil and canon 
law thereafter centered. 

While the main stream of legal business 
flowed through the Inns of Court and West- 
minster Hall, here in the quiet backwaters 
of the Doctors’ Commons the College of 
Advocates placidly pursued their scholastic 
vocation for more than two centuries. In 
1672 the College itself was entirely rebuilt. 
It contained a dining hall, a garden, a fine 
library of civil and canon law, a quadrangle 
formed by the chambers and residences of 
the doctors, and a handsome court where the 
scarlet robed advocates sat in a raised semi- 
circle, the judge in the midst of them, while 
the proctors occupied a table below. In their 
cloiser-like seclusion the learned doctors 
caused scarcely a ripple on the surface of 
legal affairs; no report was issued of their 
proceedings, and to the world at large they 
were unknown. From this obscurity the 





ecclesiastical and admiralty jurisdiction was 
rescued by the genius of Lord Stowell. 

The brothers William and John Scott, who 
were destined in after life, as Lord Stowell 
and Lord Eldon, to make such lasting im- 
pression on their chosen branches of English 
jurisprudence, were strikingly dissimilar in 
mental temperament. The strength of in- 
tellect which in the case of Lord Eldon was 
applied with indefatigable industry to the 
confinement within rigid limits of the doc- 
trines of a remedial system, was employed 
by Lord Stowell in laying the foundation of 
the law of the sea in accordance with the 
principles of universal justice. 

Lord Stowell was a man of the most schol- 
arly attainments, the friend of Johnson, 

surke and Reynolds, and in touch with the 

intellectual movements of his time. The 
cosmopolitan sources of the civil law, which 
he originally studied as part of a liberal edu- 
cation—its philosophical, literary and _his- 
torical associations—led him to adopt it as 
a vocation. The choice was most happy. 
He had the good fortune to live in an age 
peculiarly calculated to exercise and exhibit 
his great faculties. The greatest mari- 
time questions that have ever presented 
themselves for adjudication arose in his time 
out of those great European wars in which 
England obtained the sovereignty of the seas. 
Most of these questions were of first im- 
pression, and could be determined only by a 
cautious process of deduction from funda- 
mental principle. The genius of Stowell, 
at once profound and acute, vigorous and 
expansive, penetrated, mastered and mar- 
shalled all the difficulties of these complex 
inquiries, and framed that great comprehen- 
sive chart of maritime law which has become 
the rule of his successors and the admiration 
of the world. 

His first judicial service was performed as 
judge of the Consistory Court of London, 
where for ten years he delivered discourses 
on the regulation of the domestic form which 
would have excited the admiration of Addi- 
son for their taste and of Johnson for their 
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morality. In this jurisdiction, involving 
the most sacred rights of individuals and the 
best interest of society, his benevolent wis- 
dom is indelibly recorded. Such cases as 
Dalyrymple v. Dalyrymple, on the nature, 
origin and sanctity of marriage; Evans v. 





of warmth and sensibility in each of their 
tempers; the husband is occasionally inat- 
tentive; the wife has a vivacity that some- 
times offends and sometimes is offended; 
something like unkindness is produced, and 
is then easily inflamed; the lady broods over 














SIR WILLIAM SCOTT, AFTERWARDS LORD STOWELL. 


Evans, the first great case on cruelty; Love- 
den v. Loveden; Sullivan v. Sullivan, and 
many others to be found in the contempo- 
rary reports of Haggard and Phillimore, are 
rare specimens of legal philosophy and prac- 
tical ethics. In the case of Evans v. Evans, 
for gives picturesque 
analysis of matrimonial infelicity: 

“Two persons marry together, both of 
good moral characters, but with something 


instance, he this 





petty resentments, which are anxiously fed 
by the busy whispers of humble confidants; 
her complaints, aggravated by their reports, 
are carried to her relations, and meet per- 
haps with a facility of reception from their 
honest, but well intentioned minds. A state 
of mutual irritation increases; something like 
incivility is continually practicing, and where 
it is not practiced it is continually suspected ; 
every word, every act, every look has a 
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meaning attached to it; it becomes a contest 
of spirit, in form, between two persons eager 
to take and not absolutely backward to give 
mutual offence. At last the husband breaks 
up the family connection, and breaks it up 
with circumstances sufficiently expressive of 
disgust; treaties are attempted, and they mis- 
carry, as they might be expected to do in the 
hands of persons strongly disaffected toward 
each other; and then for the very first time 
a suit of cruelty is thought of; a libel is given 
in, black with criminating matter; recrimin- 
ation comes from the other side; accusations 
rain heavy and thick on all sides, till all is 
involved in gloom and the parties lose total 
sight of each other’s real character, and of 
the truth of every fact which is involved in 
the cause.” 

He then benevolently proceeds to point 
out to the parties the limits of his powers: 

“The humanity of the court has been loud- 
ly and repeatedly invoked. Humanity is the 
second virtue of courts, but undoubtedly the 
first is justice. If it were a question of 
humanity simply, and of humanity which 
confined its means merely to the happi- 
ness of the present parties, it would be a 
question easily decided upon first impres- 
sions. Everybody must feel a wish to sepa- 
rate those who wish to live separate from 
each other, who cannot live together with 
any degree of harmony and, consequently, 
with any degree of happiness; but my situa- 
tion does not allow me to indulge in the 
feelings, much less the first feelings, of an 
individual. The law has said that married 
persons shall not be legally separated upon 
the mere disinclination of one or both to 
cohabit together. The disinclination must 
be founded upon reasons which the law ap- 
proves, and it is my duty to see whether 
these reasons exist in the present case. To 
vindicate the policy of the law is no necessary 


part of the office of a judge; but if it were, it’ 


would not be difficult to show that the law 
in this respect has acted with its usual wis- 
dom and humanity, with that true wisdom 
and that real humanity that regards the gen- 





eral interests of mankind. For though in 
particular cases the repugnance of the law 
to dissolve the obligations of matrimonial 
cohabitation may operate with great severity 
upon individuals, yet it must be carefully re- 
membered ‘that the general happiness of the 
married life is secured by its indissolubility. 
When people understand that they must live 
together, except for a very few reasons 
known to the law, they learn to soften by 
mutual accommodation that yoke which they 
know they cannot shake off; they become 
good husbands and good wives from the 
necessity of remaining husbands and wives, 
for necessity is a powerful master in teach- 
ing the duties which it imposes. If it were 
once understood that upon mutual disgust 
married persons might be legally separated, 
many couples, who now pass through the 
world with mutual comfort, with attention 
to their offspring and to the moral order of 
civil society, might have been at this mo- 
ment living in a state of mutual unkindness, 
in a state of estrangement from their com- 
mon offspring, and in a state of the most 
licentious and unreserved immorality. In 
this case, as in many others, the happiness 
of some individuals must be sacrificed to the 
greater and more general good.” 

But the highest sphere in which he exer- 
cised his faculties was the court of admiralty, 
where for a period of thirty years he was 
rather a law-giver than a judge. Except a 
few manuscript notes of Sir E. Simpson, 
some scattered memoranda among the rec- 
ords of the Tower, and occasional references 
to tradition and personal memory, there were 
no precedents for his guidance in adjudicat- 
ing upon the novel cases arising in the most 
important war of English history, involving 
millions of property and comprehending the 
rights of settlers in the most distant regions 
of the earth. He was free to be guided by 
the writers on Roman, canon and interna- 
tional law, and by the historical material with 
which his wide reading had made him famil- 
iar. At the same time the unequalled variety 
of cases which came before him gave him the 
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opportunity of giving unity and consistency 
to a whole department of law. 

The legal interruption to navigation which 
both belligerent parties may create against 
neutrals, the rights of joint captors, cases of 
unlawful detention and seizure, the force and 





points his judgments are still the only law; 
and little popular as they were at the moment 
among Americans, who often suffered by 
them, they have since been accepted by our 
courts as authoritative. Fortified by a store 
of knowledge at once profound and exten- 














S. LUSHINGTON, 


construction of different treaties, the exist- 
ence of an actual blockade, the condemnation 
of merchant ships for resisting search, ques- 
tions of domicile, the extent of the protection 
of cartel, the extent of territorial claims, the 
validity of orders in council—these are 
among the subjects adjudicated by him with 
such unerring accuracy that, though often 
appealed from, it is stated that not a single 


one was reversed. Upon many maritime 





sive, combining all the materials that inde- 
fatigable research, close and minute observa- 
tion and intense study could provide for the 
supply of an acute, vigorous and capacious 
mind, the judgments of Lord Stowell in in- 
ternational law have passed into precedents 
equal, if not superior, to those of the ven- 
erable authors of the science, Puffendorf, 
Grotius and Vattel. His work, like theirs, 
was animated by the spirit of universal jus- 
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tice. “I trust,” he said in the celebrated case 
of the Swedish convoy, 1 C. Rob. 349, “that 
it has not escaped my anxious recollection 
for one moment what it is that the duty of 
my station calls for from me; namely, to 
consider myself stationed here not to deliver 
occasional and shifting opinions to serve 
present purposes of particular national inter- 
est, but to administer with indifference that 
justice which the law of nature holds out, 
without distinction, to independent states, 
some happening to be neutral, and some to 
be belligerent. The seat of judicial author- 
ity is, indeed, locally here in the belligerent 
country, according to the known law and 
practice of nations; but the law itself has no 
locality. It is the duty of the person who 
sits here to determine this question exactly 
as he would determine the same question if 
sitting in Stockholm; to assert no pretensions 
on the part of Great Britain which he would 
not allow to Sweden in the same circum- 
stances, and to impose no duties on Sweden, 
as a neutral country, which he would not ad- 
mit to belong to Great Britain in the same 
character. If therefore, I mistake the law in 
this matter, I mistake that which I consider, 
and which I mean should be considered, as 
the universal law upon the question.” 

“If ever the phrase of being luminous could 
be bestowed upon human compositions,” 
says Brougham, “it was upon his judgments.” 
Aware of the value of his productions he be- 
stowed extreme care on their preparation. 
In a few instances his language may seem 
somewhat stilted; the attention to diction 
may occasionally degenerate into purism; 
but the symmetry and elegance of the 
whole confirm Lord Lyndhurst’s opinion 
that it is as vain to praise as to imitate him. 

Probably his finest performance, from all 
points of view, is his luminous exposition in 
the case of the Gratitudine, 3 C. Rob. 240, of 
the power of the master of a vessel to hypoth- 
ecate her cargo. But is is little, if any supe- 
rior to the following: The Maria, the case of 
the Swedish convoy, 1 C. Rob. 340; the case 
of the Slave Grace, 2 Hagg. Adm. 94; the 
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Jane and Matilda, 1 Hagg. Adm. 187; the 
Neptune, 1 Hagg. Adm. 227; Le Louis, 2 
Dods. Adm. 210.' 

The regular reports of the Ecclesiastical 

%, . As . . ~ 
and Admiralty Courts begin with Stowell. 
Haggard’s Consistory Reports contain Stow- 
ell’s decisions as judge of the Consistory 
Court. Dr. Lee’s Reports, covering the sec- 
ond quarter of the eighteenth century, are 
mere notes of cases in the Arches and Pre- 
rogative Courts of Canterbury and in the 
Court of Delegates. Stowell’s Admiralty 
decisions were reported, in turn, by Robin- 
son, Edwards, Dodson and Haggard. Of 
these the reports of Sir Christopher Robin- 
son, Stowell’s successor in office, cover the 
most important period, and are of the highest 
authority. The earlier decisions of the Ad- 
miralty have since been collected from var- 
ious sources by Marsden. Those from 1776 
to 1779 are contained in Mariott’s Reports. 

Stowell was followed in succession by Sir 
Christopher Robinson (1828-33), and Sir 
John Nichol (1833-38), whose short service 
was respectable, but not particularly distin- 
guished. 

The next judge of this court maintained 
the high standard set by Stowell. Lushing- 
ton (1838-67) was a man of high character, 
vast learning and sound judgment, who, dur- 
ing a service almost equal to that of Stowell 
in duration, administered the varied duties 
of his court with such accuracy and good 
sense that his judgment was seldom appealed 
from and rarely reversed. “All who ever 

1 The following is a fairly comprehensive list of his most 
important contributions to international law: The Santa 
Cruze, 1 C. Rob. 50 ; Mercurius, 74. 80; Frederick Molke, 
7b. 86; Betsy, 7b. 93 ; Flad Oyen, 24. 135; Hendrick and 
Maria, 76. 146; Columbia, 74. 154; Mentor, 2. 179; Jouge 
Margaretha, 7. 189; Hoop, 7. 196; Two Friends, 76. 
271; Vrow Margaretha, 74. 336; Maria, 2b. 340; Imman- 
uel, 2 C. Rob. 186; Indian Chief, 3 C. Rob. 12; Port- 
land, 7. 41; Twee Gebroeder, 76. 162, 336; Inuan, 7. 
167; Atlas, 7. 299; Bremen Flugge, 4 C. Rob. 90; Anna 
Catharina, #4. 107; Fortuna, 74. 278; Venus, 7d. 355; 
Phoenix, 5 C. Rob. 20; Carlotta, 75. 54; Boedes Lust, #4. 
233; Anna, 74. 373; Orozambo, 6 C. Rob. 430; Atalanta, 
6 ib. 440; Neptunus, 6 74. 403; Madison, Edwards, 22 
Coylon, 1 Dods. 505; Eliza Ann, 26. 244; Fanny, 2 Dods. 
210; Ite Louis, 74. 210. 
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heard one of those luminous expositions of 
law,” says a contemporary, “must remember 
the effect produced in court when, often with- 
out taking time to consider his judgment, 
Dr. Lushington would deliver one of those 
masterpieces of judicial wisdom and legal 
learning which rarfk him among the first of 
English jurists.” With respect to maritime 
law in particular his name is permanently as- 
sociated. The ancient jurisdiction of the ad- 
miralty was largely restored by various 
statutes during his tenure, and it was finally 
made a court in 1861. Then the Crimean 
war, bringing in its train many ques- 
tions of the rights of neutrals, blockade 
and contraband of war, enabled him to build 
up a high reputation us an authority on in- 





ternational law. The ecclesiastical contro- 
versies of his time, arising out of the ritual- 
istic movement in the English Church, were 
also determined by him with broad minded 
liberality.’ 


1 Some of Lushington’s conspicuous cases in Adml- 
ralty are: The Milan, Lush. 388; Franciska, 2 Spink’s 
Adm. and Ecc. 1; Banda and Kirwee Booty, L. R., 1 
A. and E. 109; Batavia, g Moo. P. C. 286; Europe, Br. 
and Lush. 89; Pacific, ib. 245; Helen, L. R., 1 A. and 
E, 1. 

In matrimonial affairs see Dysart v. Dysart, 3 Notes of 
Cases, 324; Williams v. Brown, 1 Curt. 53 ; Braithwaite v. 
Hook, 8 Jur. (N. S.) 1186. 


His principal ecclesiastical cases are: Williams v. 
Bishop of Capetown; Westerton v. Liddell; Ditcher v. 
Denison; Burder v. Heath; Bishop of Salisbury z. 
Williams ; Gorham vz. Bishop of Exeter; Long v. Bishop 
of Capetown ; and the Colenso case. 





A STRENUOUS AFFIANT. 


By Hate K_ DarLING. 


NAME frequentiy found on-the Court 

records of Orange County, Vermont, in 
the closing years of the eighteenth century, 
is that of Seth Burbank, of Thetford. He ap- 
pears to have been what might well be 
termed a “contagious critter.” Not only did 
he frequently sue — he more frequently was 
sued. Outside of his profession as a litigant, 
he got out spars and masts and floated them 
down the Connecticut river,— that is, in the 
rare intervals when he was not in the county 
jail on mesne or final process. 

But his great specialty was the making of 
affidavits. He wrote a fairly good hand for 
the times, and had been at law so much that 
he had acquired a good degree of fluency 
with respect to legal phrases,— particularly 
those commonly used in affidavits; and, 
though he had three attorneys of record, he 
always made his own affidavits. 

During the August term, 1797, of the 
Supreme Court of Judicature, held at Chel- 
sea, he boarded and lodged in the county 
jail. On the docket at that term he appears 





as a party in five cases, and on almost every 
day of the session (which ran into Septem- 
ber) he prepared and sent into Court at least 
one affidavit. 

Isaac Bayley was then clerk, and it seems 
that he did not take these documents very 
seriously. The docket contains no entry 
showing that they were filed, and I found 
them tucked into a box in such shape as to 
indicate that they were put there to be got 
out of sight. It looks as if Brother Bayley 
got sick of receiving and filing them, for on 
the back of one of more than usual bulk are 
endorsed, in the clerk’s handwriting, the 
words, “The Last Groans of Burbank.” 

From a large stock of these efforts of said 
Burbank, I have selected one affidavit, to 
serve as a sample of all. The reader will not 
fail to note certain peculiarities in spelling 
and in the use of capital letters, by no means 
uniform, which may indicate either that Bur- 
bank didn’t know any better or that he was 
a genius — take your choice. I give him the 
benefit of both theories. 
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Hear him:— 

“I Seth Burbank of Lawful age testifi and 
Say I have in my apinion a Good and mete- 
real or Substantial defence in a action and 
Sute wherein Samuel Halkins and Samuel 
Raynols are pls and I am Dft and I set out as 
mutch as 4 or 5 weeks before the Siting of 
the County Court holden at Chelsey within 
and for the County of Orring in June last to 
Go to Connecticut and the Massachusetts 
Bay to obtaine evedance for this Cause and 
another cause to wit Joseph Dwight a gainst 
me pending in Sd Court and also a nother 
Cause pending before Israel Convis Esq Jus 
Pas and whitch was I Belleive sofitiant time 
to make all needful preparation in Sd action. 

But I was tacon Sick at Hartland in this 
State and Lay there sick with the Collick 2 
weeks and attended by a fesetion and then 
totally onable to make preparation in this 
part of the Contery and I prey to sd County 
Court to continu sd Cause until the then next 
term with a proper Depotion stateing these 
facts but could not prevaile and was a Bliged 
to appeale Sd Cause on a Demur and could 
not Give a proper plea on the mearits for 
want of the Coppys of a former tryal in the 
Superior or Supreme Court whitch the want 
of Health had Deprived me of obtaineing. 

But I Rote down the hole Substance of 
the Plea that I ment to and now wish to Give 
in and presented to Mr. William Kibbe Esq 
who was then attending sd Court as atto for 
the plis in Sd Cause So that the Pls mite 
have sofitiant Oppertunety to obtaine any 
Evidance they had in Sd Cause. 

I Sot out from home the next Monday 
after Sd Court Rose to Go after witnes or 
Depotions for this Cause and the other two 
above mentioned, but went first to New- 
borough and got the Coppys to make Sd 
plea by and was advised by Counsel Larned 
in the Law to Git my witnes first and then 
have the plea made, and I proceeded after 
Sd witneses whitch in the hole Causes a bove 
mentioned were Scattered from the upper 
Cowas at Lancaster and down in to Connec- 
ticut and premiscersly in every State on each 





Side of Sd River, ene in Wilmington in this 
State and in the State of Masechusets Bay 
as far east as twenty five miles to the South- 
ard of Boston, and one was Removed to 
Albany Whitch I did not go after for want 
of time. 

And I proceeded after’those in Connecti- 
cut Maschusets and that at Wilmington and 
usd the utmost of my abiltes to obtaine Sd 
witneses and to Return without delay as 
Loos of time and Returned as far as Hart- 
land in this (state) the Last day allowed by 
Rules of this Court for Giveing or deleving a 
plea, and Mr. Pane was not at home who is 
one of my attos in Sd Couse and I feering 
Lest I Should not find Mr Marsh at home 
who is a nother of my atts I applyed to 
Oliver Gallop Esq to make Sd plea that I 
might deliver it to one of theire Attos but 
he said by vewing my Defense said it was 
Good but he did not dare Risk his abilities 
to make a plea Lest it Sould be defective 
and advised me to Go to Charles Marsh Esq 
he said he was at home. 

IT went on to Mr. Marsh at Woodstock 
and found him Sick totally onable to make 
it or do any Business of importance and it 
was to Late then to Go to any other atto and 
Git it done to deliver that day to the plfs 
atto. 

And on my way home I applyed to Mr. 
Jedediah P Buckingham to Receive Sd plea 
but he would not and I have not had time to 
Git Sd witnes from’ Albany nor the upper 
Cowos. 

I therefore Humbly prey and move youre 
Honours that you will order and decre that 
the plfs to wit Samuel Halkins and Samuel 
Raynols or there attoos to wit Daniel Buck 
and Jedediah P Buckingham Esqs Shall Re- 
ceive a plea the form and substance of whitch 
all But Stateing Sd Records I did Shew to 
the Sd Kibbe theire sd atto and Gave him 
notis that I should plead a former judgment 
in the or this Supreme Court as a Bar to one 
of the Accounts set up in theire Declaration 
whitch judgment above mentioned was Ren- 
dered at the Setion of the Supreme Court at 
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Newbary in the county of Orring in Sept 
Last and I also prey your Honours, that sd 
cause may Be Continued to next term that I 
may be able to make all the nesecery prepa- 
ration for a defence whitch I Bellieve I can 
do soon after the Riseing of this Court if Sd 
plea is Received and sd Case Continued as 
[ in duty bound shall ever prey. 

Dated at Chelsey this 30 day of August, 


1797. 
Seth Burbank. 


Chelsey County of Oring Solicet August 
the 30: 1797 then Personally appeared Scth 
Burbank Siner to the foregoing Deption and 





made Solemn Oath that the facts there in 
Contained are true before me. 
Tim Bartholomew, Justis of Peace.” 
From the entries on the docket it would 
seem that this display of eloquence had the 
effect of obtaining leave for Burbank to file 
his plea, but he “could not prevaile” on the 
Court to continue his case. It was tried by 
jury Sept. 2, 1797, with the following result: 
“In this action the jury say that the Plffs 
from having and maintaining their action 
thereof agt the Defendt. ought not to be 
barred and therefore find for the Plffs $81.33 


| Damages & their costs. 


Abner Chamberlin, Foreman.” 
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xl. 
PERJURY:—IS IT EXCUSABLE UNDER ANY CIRCUMSTANCES ? 


By BAaxTER BORRET. 


(Registered at Ottawa in accordance with the Canadian Copyright Act.) 


UR English marriage laws are, I fancy, | 
| married in those names with all the cere- 


as good as those of any other country, 
perhaps better, yet I think I dare bet with 
perfect safety that I could (by way of a prac- 
tical joke), present myself before the proper 


functionary in London, swear to an affidavit | 


that I, Rawdon Crawley, of some fictitious | 
| try in Somerset House, and remain there on 


| . 
record forever; and that no one would hin- 


address in some parish, desired to marry Re- 
becca Sharp, of another fictitious address in 
another parish; that we were both of us of 
full age (or, in the alternative, that the 


parent or guardian of the said Rebecca 


Sharp consented to the marriage), and that 
| or read of a case in which a person falsely 


she and I had been living in the two parishes 
named for the preceding fifteen days, and 
that on payment of the fees I could obtain 
a license from the Bishop of London to 
marry the aforesaid lady; and, further, that 
if I could induce any lady of my acquaintance 
to adopt the name of Rebecca Sharp for the 
occasion and proceed with me to the church 


mentioned in the license, she and I could be 


monies of the Church of England, and our 


| names would thereupon be entered forever 
| in the marriage register of that church, and 


a copy of the entry then made would, in due 
course, be transmitted to the General Regis- 


der us on the way, or molest us at any time 
afterwards. It is true I should have to swear 
to the fact of full age (or the consent of the 
parent or guardian), but I have never heard 


swearing to those facts has been subjected to 
a prosecution for perjury; and in no case 


would a marriage be set aside as invalid on 


the sole ground that one, or both of the 
parties, was stated falsely to be of full age. 
The worst that could happen wouid be in 


| the case of the infant being a ward of the 
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Chancery Court, in which case the offending 
party would probably find himself com- 
mitted to prison for contempt of court, until 
such time as he purged his contempt by exe- 
cuting a proper settlement of her fortune. 
To speak seriously, I do not think sufficient 
precautions are taken in the matter of issu- 
ing marriage licenses to make assurance of 
the facts sworn to on making the applica- 
tion. 

But I am writing a story of my own pro- 
fessional experience, not a treatise on the 
deficiencies of the English marriage laws. 

One morning about thirty years ago, 
there was considerable excitement in Coburg 
House, a well-known millinery store in 
Georgetown. Miss Constance Morgan, the 
prettiest girl employed in that large estab- 
lishment, was missing, and no one knew 
where she had gone to. I had known her 
almost from her infancy; her mother was the 
widow of a clergyman who had died young, 
leaving his wife and little daughter, Connie, 
as she was called, almost entirely unprovided 
for. The mother had faced the world brave- 
ly, and, being clever with her needle, had 
succeeded in driving the wolf of starvation 
from the door, and later on had made money 
enough to give little Connie a fairly good 
education; then death knocked at the door 
and claimed the mother, and Connie was ieft 
on her own resources, without any near rela- 
tive to take care of her, at the early age of 
sixteen. But she had all her mother’s spirit, 
as well as her deftness for plying the needle, 
and, young as she was, she made application 
to the heads of Coburg House, and was 
taken in as an assistant in that house. Four 
years afterwards she mysteriously disap- 
peared from Georgetown, first, however, 
leaving a letter for me to say that, though 
she was leaving without calling to see me, 
she could never forget all my kindness to her 
mother and to herself (poor girl, there was 
little I had done to thank me for), and that 
she would write to me before long to tell me 
where she was, and what she was doing. 
This was not very satisfactory; she had 
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grown up to be a very lovely young lady, 
and | feared that her very beauty might 
prove a snare to her; but so far as I knew, 
her conduct had always been excellent, and 
her demeanor was always modest and quiet. 
So all I could do was to call on the head of 
Coburg House, show him the letter so as to 
stop scandal, and wait for the next news of 
her, and hope for the best in the meantime. 

One Sunday morning shortly after this I 
was seized with an unaccountable impulse to 
take a walk over the hills which overhang 
Georgetown, to the pretty village of Comp- 
ton, of which a kind old friend and client, 
Archdeacon Harrison, was the rector. I 
timed my walk so as to reach the little 
church, one of the architectural gems of the 
county, in time for the morning service. I 
noticed at once that my old friend looked i!! 
and feeble, his voice, usually crisp and firm, 
faltered, and at last he came to a dead stop; 
then rising in his place and speaking witk 
difficulty, he told his little flock that he was 
ill and unable to continue the service, and 
asked them to go home and offer up their 
prayers ior their afflicted minister. I has- 
tened forward, and helped him to leave the 
church, and in the vestry, his daughter (the 
ministering angel of the parish ever since 
her mother’s death a few years previously), 
helped him to disrobe, and between us we 
got him safely into his library at the rec- 
tory, and I mounted on one of his horses as 
fast as I could to summon his medical at- 
tendant irom Georgetown. There was no 
time for asking questions, but I learned from 
his daughter that he had that morning re- 
ceived a letter which had caused him great 
trouble. The doctor called at my house on 
his return, and told me that the good old 
archdeacon had had some slight seizure, 
which had now passed off leaving no cause 
for immediate anxiety, though there might 
be danger of another and more serious at- 
tack if any sudden excitement of mind 
should occur, of which he had warned Miss 
Harrison, so nothing more remained to be 
done at present, and that there was no occa- 





sion to summon his only son, George, from 
‘London. This son, George, had at one time 
been a pupil in my office, though only for a 
short time, as he had made up his mind to go 
up to London and keep his terms at the 
Temple and read for the bar. George was 
a fine fellow, a gentleman in every sense of 
ihe word; he had been a great favorite at his 
college, a good athlete, and a first-rate cross- 
country rider. His only fault that I had 
ever discovered was a disinclination to work, 
which had caused some little trouble between 
him and his father; but latterly, he had be- 
come more industrious, so I learned, and I 
was in hopes that he would be called soon 
and enter on his career, in which I had every 
reason to hope he would succeed. 

It was only a few days after this that I 
received a letter from my London agent an- 
nouncing that George was lying dangerous- 
ly ill at his lodgings in Bernard Street, Lon- 
don, and that it was urgent that his father 
should go up at once if he wished to see him 
alive; and the letter ended with a postscript 
which added greatly to my anxiety, “Did 
you know that he is married? A young lady 
who calls herself his wife is nursing him with 
great care and attention, but we had never 
heard of his being married.” Married! No, 
I certainly was not aware of it, and I felt 
sure his father knew nothing about it, or he 
would have told me. There was only one 
thing for me to do, to go out to Compton at 
once, and break the news of his illness as 
gently as I could to his father. I took his 
doctor out to Compton with me, as I feared 
the shock of the bad news would bring on 
another attack of illness, but I kept the ques- 
tion of the marriage to myself. We got over 
our task better than I had expected. I can- 
not put down all that passed, but I never 
realized before how far a good man of holy 
life is removed above the sphere of the 
trouble and worry of the smaller cares and 
anxieties of daily life, and lives in a region 
not so far off the other life in which his 
hopes and thoughts are centred. But when 
I took Miss Harrison aside, and asked her, 
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privately, whether she had any reason for 
supposing that her brother had married, I 
found that I had touched a secret grief, for 
she burst into a flood of tears, and told me 
that she feared that if he had married at all, 
he had married unwisely and unworthily, for 
he had said nothing to his father or to her- 
self about it, but that an ugly rumor had 
reached the rectory, as to which, out of pity 
for her father, she had not spoken to him 


| since his attack of illness on the Sunday 


when I had visited them. She implored me 
very earnestly to set my other business aside 
and travel to London with her father, so as 
to be with him in case of another attack of 
illness. I had not the heart to refuse her 
urgent entreaty, and a few hours later the 
archdeacon and | were speeding up to Lon- 
don as fast as the afternoon express could 
take us. My position was, as my reader will 
see, a very delicate one. Was I bound to 
tell the archdeacon of the postscript to my 
agent’s letter? Suppose I said nothing about 
it, how could the presence of the mysterious 
nurse be accounted for? I was still young 
in the practice of my profession, but I had 
already begun to study the art of diplomacy, 
so needful to all lawyers, as, for example, 
how to cautiously approach a delicate sub- 
ject in apparently careless conversation, with 
a view to discover how much the other party 
really knows. 
the railway carriage, I managed to say a few 


As soon as we were alone in 


apparently careless words as to my fear that 
this illness would stop George’s being called 
to the bar for some little time, saying I had 
every reason for hoping he had a good 
career before him, and that if only he could 
find a good, sensible wife of the right sort, 
who would help him and not hinder him in 
his work, I hoped he would settle down and 
have a bright and happy home of his own. 
] watched the archdeacon’s face closely as I 
spoke these careless platitudes, and I saw he 
was struggling with some thought; then, evi- 
dently nerving himself to his task with a 
strong effort, he asked me whether, in the 
course of my life, I had ever received an 





144 





anonymous letter. The question took me 
by surprise, and I answered that I had re- 
ceived several, but had always considered 
them not worthy of notice, and only fit to be 
burned; and then I asked him if he had ever 
received one in all his life which was worth 
a second thought. Then, with some little 
hesitation (remember | was but young as 
compared with my traveling companion), he 
produced from his pocket one which, so far 
as I can now recollect, was in these words: 
“Do you know that that precious scamp of 
a son of yours has seduced a young shop-girl 
and is now living with her in London.” 
This, he told me, was the letter which he had 
received on the Sunday morning when I had 
gone out to Compton, and which had 
brought about his sudden attack of illness. 
The ice being now broken, I showed him 
the postscript to my agent’s letter, but at 
that moment our conversation was inter- 
rupted by the stoppage of the train at a way- 
side station, and the unwelcome intrusion of 
a stranger, so that further private conversa- 
tion was impossible; but just before our 
journey’s end, we were again left alone. I 
had been meditating deeply what I should 
say next, but I was relieved from all doubt 
by the words which the archdeacon spoke 
in firm, clear tones: “Mr. Borret, if my son 
has wronged the girl he must marry her, and 
you and I must see to it before it be too late; 
he must not stand before the judgment seat 
of heaven with that sin staining his soul.” 
How infinitely small the man whose life and 
being belong to the other world makes us 
feel who pride ourselves on our philosophy 
as men of the world. The miserable plati- 
tudes with which I had thought to palliate 
his son’s conduct vanished like an unextin- 
guished street lamp before the clear light of 
morning, which flashed from the steady eye 
of the good old archdeacon, and I shrank 
from it, abashed by its clear shining. 

I had telegraphed to my agent that the 
archdeacon would travel up by the after- 
noon express, and asking him to get a com- 
fortable lodging for him as near his son’s 
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as possible, intending myself to go to my old 
favorite hotel, Wood’s in Furnival’s Inn. 
On our arrival at Paddington Station, we 
went at once to Bernard Street, where we 
learned that George was still alive, but that 
he was passing through the critical stage of 
the fever, and the next few hours would 
probably decide the momentous question of 
life or death. As the landlady of the house 
had prepared a comfortable room for the 
archdeacon in the same house, I felt that 
my further presence in the house of sickness 
would be an undue intrusion, so, after com- 
mending him to her care, and obtaining her 
promise that she would summon me from 
my hotel without delay, if anything made it 
desirable, I started off for Wood’s, when, 
just as the door was closing on me, I caught 
sight of a face on the stairs, for one moment 
only and it was gone; and it was not until 
I was in the cab hastening on my way to 
Wood’s that I recalled the face. It was the 
face of Connie Morgan, and no other. 

Oh, Connie, pretty Connie! so pure, so 
niodest, as I thought you to be! How could 
you do it? Why did you not confide in me 
as your friend before it was too late? Well, 
well, it may be all right yet, and it shall be, 
if I have my own way, and if there be time. 
But will there be time? Yes, a special li- 
cense will do it, and it can be had at any time 
from the Archbishop’s Registry, the Faculty 
Office in Doctors Commons. But then Con- 
nie is not of full age, and has no natural 
guardian to give consent, and there is not 
time to get a special guardian appointed, 
still less to get his consent. Dare I suppress 
my knowledge of the fact that she is under 
age?’ Yes, I will run all risks in such a case, 
even if I go so far as to tell a white lie to the 
good archdeacon, I am sure Heaven will 
forgive mie. 

So the thoughts chased through my brain, 
and my firm resolve was made before I lay 
down to sleep; and my conscience when I 
awoke the next morning approved my re- 
solve of over-night. My reader may sit in 
judgment upon me, I do not fear his verdict. 
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As early as possible, I called at Bernard 
Street to learn that the archdeacon and 
Connie had divided the night watches be- 
tween them, that George was still tossing on 
his bed unconscious, and that the only hope 
for him was to fall into a long restful sleep. 
| returned to Wood’s to get my breakfast 
and to read the few letters which I expected 
from my clerk; and now occurred something 
like the evolution of a “Comedy of Errors.” 
Virst and foremost amongst my letters was 
one forwarded on to me from Georgetown 
by the last mail of the previous evening, and 
judging from the many postmarks which it 
bore, it had been delayed several days on its 
way through being insufficiently addressed; 
as there are several Georgetowns in Eng- 
land, and the letter had been sent to two of 
them before it reached my office. The letter 
was from Connie herself. 

“Dear Mr. Borret:—1 sit down to fulfil my 
promise of writing to you, but you must not 
let any one know what I am writing to you. 
[ am married, and living in London, but I am 
under a solemn promise to my husband not 
to let any one know whom I have married, 
and he says you last of all. We have loved 
each other secretly for some time, and at the 
last he overcame all my scruples, and I came 
up to London and was married to him pri- 
vately in St. Pancras Church near here some 
weeks since. I find that he made a mistake 
when he applied for the license, for he said 
| was of full age, but he really did not know 
that I was not, and there was no time to come 
back and ask the question. I hope it does 
not make any difference, because I shall be 
of full age in four months from now; but 
please let me know, for, of course, it makes 
me feel anxious. I am sorry to say he is 
unwell to-day, with a little attack of feverish 
cold, but I hope it will soon pass off. 

“You can address your letter to me here as 
Mrs. G. H., and I shall be sure to get it. 

Yours very respectfully, 
Connie H., 
(formerly Connie Morgan”.) 








There was now no need to commit perjury, 
or tell white lies—the deed had been done, 
and no court of law in England would set 
the marriage aside. But how was I to en- 
lighten the archdeacon, and get him to sus- 
pend the stern reproof which I felt sure he 
would feel himself bound to administer to 
poor Connie. I hurried back to Bernard 
Street, and arrived just at the time that 
George consciousness on 
waking up from his sleep of fever. I over- 
heard the feeble voice of the patient calling 
from his sick bed, “What! my dear old dad! 
You here! Is it a dream; in mercy let me 
sleep on;” and then I heard a tender voice, 
“God bless you, my boy; I am here, go to 
sleep again;” then after a little while a faint 
sound of suppressed sobbing, and, looking 
into the room, I saw the old archdeacon 


was regaining 


on his knees beside the bed, and George 


wrapped unconscious in calm sleep. 

My task was easy in getting the former to 
overlook George’s only fault, his want of 
filial duty in not confiding more in his father. 


The doctor, too, spoke warmly in praise of 


Connie’s devoted nursing, which he said had 
undoubtedly gone far to save George’s life. 
In a few years’ time it was Connie’s privilege 
to share with Miss Harrison the loving task 
of nursing the old archdeacon in his last 
illness, and of smoothing his dying pillow. 
But I hear my reader asking, What about 
that anonymous letter? who sent it after all? 
We none of us know the depths to which a 
disappointed woman will descend. The let- 
ter was sent by one whose love for George, 
if love it could be called, was -not recipro- 
cated by him, and this was her act of re- 
venge. It is no part of my duty to moralize 
for the enlightenment of readers of THE 
GREEN Baa, but those who have followed my 
story will readily see that George’s careless- 
ness of the old precept, “Avoid all appear- 
ance of evil,” very nearly brought a respect- 
able lawyer to connive at willful perjury, and 
(a more serious matter) nearly brought hon- 
ored gray hairs with sorrow to the grave. 
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THE LAST TRIAL FOR WITCHCRAFT IN IRELAND. 


By JosepH M. SULLIVAN. 


N March 31, 1711, Janet Mean, of Braid 
O Island; Janet Latimer, Irish-quarter, 
Carrickfergus; Margaret Mitchel, Kilroot, 
Catherine McCalmond, Janet Liston, alias 
Seller, Elizabeth Seller and Janet Carson, the 
four last from Island Magee, were tried in the 
County of Antrim Court for witchcraft. 
Their alleged crime was tormenting a young 
woman called Mary Dunbar, about eighteen 
years of age, at the house of James Hath- 
ridge, Island Magee, and at other places to 
which she was removed. The circumstances 
sworn to on the trial were as follows: 

The afflicted person being, in the month 
of February, 1711, in the house of James 
Hathridge, Island Magee (which had been 
for some time believed to be haunted by evil 
spirits) found an apron on the parlor floor, 
that had been missing some time, tied with 
“five strange knots,” which she loosened. 
On the following day she was suddenly 
seized with a violent pain in her thigh, and 
afterwards fell into fits and ravings, and on 
recovering said she was tormented by several 
women, whose dress and personal appear- 
ance she minutely described. Shortly after 
that she was seized again with like fits, and, 
on recovering, she accused five other women 
of tormenting her, describing them also. The 
accused persons being brought from differ- 
ent parts of the country, she appeared to suf- 
fer extreme fear and additional torture, as 
they approached the house. It was also de- 
posed that strange noises, as of whistling, 
scratching, etc., were heard in the house, 
and that a sulphurous smell was observed 
in the rooms; that stones, turf, and the like, 
were thrown about the house, and the cov- 
erlets frequently taken off the beds, and made 
up in the shape of a corpse; and that a bol- 
ster once walked out of a room into the 
kitchen, with a night-gown about it! It like- 





wise appeared in evidence that in some of her 
fits three strong men were scarcely able to 
hold her in bed; that at times she vomited 
feathers, cotton yarn, buttons and pins; and 
that on one occasion she slipped off the bed 
and was laid on the floor, as if supported 
and drawn by an invisible power. 

The afflicted person was unable to give 
any evidence on the trial. being during that 
time dumb, but had no violent fits during its 
continuance. 

In defence it appeared that most of the ac- 
cused were sober, industrious people, who 
attended public worship, could repeat the 
Lord’s prayer, and had been known to pray 
both in public and private; and that some of 
them had lately received the communion. 

Judge Upton, in charging the jury, noted 
the regular attendance of the accused on pub- 
lic worship, remarking that he thought it 
improbable that real witches could so far re- 
tain the form of religion as to frequent the 
religious worship of God, both publicly and 
privately, which had been proved in favor of 
the accused. He concluded by giving his 
opinion, “that the jury could not bring them 
in guilty, upon the sole testimony of the 
afflicted person’s visionary images.” He 
was followed by Justice McCartney, who 
differed from him in opinion, and thought 
the jury might, from the evidence, bring 
them in guilty, which they accordingly did. 

This trial lasted from six o’clock in the 
morning till two in the afternoon, and the 
prisoners were sentenced to be imprisoned 
twelve months, and to stand four times in 
the pillory in Carrickfergus. 

Tradition says that the people were much 
exasperated against these unfortunate per- 
sons, who were severely pelted in the pillory 
with boiled cabbage stalks, and the like, by 
which one of them had an eye beaten out. 
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The Editor will be glad to receive contributions of 
articles of moderate length upon subjects of in- 
terest to the profession ; also anything in the 
way of legal antiquities or curiosities, facetia, 
anecdotes, etc. 

No one can read the principal addresses de- 
livered on the fourth of February without ex- 
periencing a feeling of satisfaction that the 
leaders of our bench and bar of to-day rose to 
the great occasion, and expressed in fitting man- 
ner the well-deserved tribute to the memory of 
John Marshall, on the one hundredth anniversary 
of his accession to the bench. No other legal 
event in the history of this country has brought 
forth such eloquent utterances. . In recognition 
of the high character of these orations, and to 
meet the widespread interest in them among the 
members of the legal profession, the April issue 
of THE GREEN Bac will be a Marshall number. 
The entire body of the magazine will be devoted 
to John Marshall day addresses, copies of which 
the distinguished orators on that occasion have 
courteously placed in our hands. It will be im- 
possible, of course, to print in full all of these 
orations ; but by a careful selection of the sa- 
lient parts of the several addresses, it is hoped 
to present, as a connected whole, a comprehensive 
study of the life and work of the great Chief 
Justice. Such a review of his life and work by the 
men best fitted for the task — the distinguished 
and learned authors of these addresses, the fore- 
most men on our bench, at our bar and in our law 
faculties—will have, we believe, permanent value. 


THE unfortunate juror at last has found an 
outspoken champion in high quarters. The 
sharp comments on the present jury system by 
Mr. Justice Brewer in one of his recent lectures 
at the Yale law school have attracted wide at- 
tention. If the newspaper reports are correct, 
the learned lecturer said: “ The present jury 
system is little more than a relic of a semi-civi- 
lized system. The juror is treated as a criminal, 
or as if it was feared he would become one. 
He is watched by day and locked up by night. 





I hope the time will come when the juror will be 
treated as if he were an honest man and when he 
will be paid adequately.” These words will strike 
a responsive chord in the hearts of all ‘unfortu- 
nates who have served on a jury, and it is to be 
hoped that their utterance may lead to some 
practical result. It is not unreasonable to hope 
that this may be the case, in view of the weight 
which his large experience at the bar and on the 
bench will lend to Mr. Justice Brewer’s words. 

How would it do to give the members of the 
bar a dose of jury duty? If legal difficulties 
stand in the way of that, the bar, or those mem- 
bers of it in state legislatures and congress, might 
be locked up over night in a jury room. One 
such experience would be enough to bring about 
some, at least, of the reforms asked for. 


Tue following note from a valued contribu- 
tor explains itself: 
Boston, February 23, 1901. 
My dear Sir: My attention has been called to an 
error on page sixty of the February number of the 
THE GREEN BAG, where through an inadvertance, 
unpardonable or otherwise, I wrote: “In Cohens v. 
Virginia, 6 Wheat. 264, the Chief Justice held an 
act of Virginia unconstitutional which was incom- 
patible with a constitutional act of Congress.” As 
a matter of fact, the constitutionality of the act of 
Virginia was supported, and it was held not to be 
repugnant to the act of Congress involved in that 
case and upon which the plaintiff in error relied. 
I have the honor to be 
Yours very truly, 
FRANCIS R. JONEs. 
This is an instance of the curious slips made 
occasionally even by the most careful and 


scholarly writers. 


OnE of the perquisites, so to speak, of an edi- 
torial chair, is the privilege of receiving priceless 
advice and cheerful damnation from anonymous 
correspondents. Such unsigned communications 
have, as a rule, the virtue of refreshing frank- 


ness—in all things but one. Why this reti- 
cence as to the identity of the writer? Why, for 
example, should our good friend, the author of 
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the following epistle, leave us guessing as to 
which one he is of our many “ Old Subscribers ”’ ? 
EpiTtoR OF THE GREEN Bac. 

My dear Sir : — Will you allow me, as an old sub- 
scriber, to suggest that you give us less pictures and 
more ‘‘entertaining ” matter. The last two num- 
bers have not contained anything humorous, and 
hardly anything entertaining. Many of the illustra- 
tions have been repetitions of those heretofore pub- 
lished in the magazine, and consequently have not 
the charm of novelty. I hope you are not going to let 
THE GREEN Baa fall away from its standard of 
the past. Very truly yours, 


February, 7, 1901 ‘AN OLD SUBSCRIBER.” 
2/3 ° 


Can it be that our correspondent is such a 
slave to habit that, having been accustomed to 
find his humorous and entertaining matter la- 
beled “ Facetiz,” he fails to recognize what he 
is in search of, now that the familiar heading has 
been dropped? Let him pluck up courage to 
read the “Notes” in which his favorite column 
has been merged, in deference to the spirit of 
this age of combinations. We can assure him 
that “ Facetiz ” by any other name will read as 
well. And if he wishes to be really strenuous 
in his search for the humorous, let him follow this 
tip,— hunt for an excellent joke concealed in 
one of this month’s book-reviews. The illustra- 
tions to which our correspondent objects are, we 
take it, the collection of portraits of John Mar- 
shall, in our last number. We supposed, inno- 
cently, that it might be of interest, at a time 
when the accession of the great Chief Justice to 
the bench was being celebrated all over the 
country, to have brought together, for easy com- 
parison, several of the best portraits, even 
though some of them had been published in our 
pages from four to nine years ago. Our critic 
is to be congratulated either on his excellent 
memory, which enables him to carry clearly in 
his mind portraits seen years before, or on hav- 
ing a file of THe GREEN Bac at his elbow and 
the leisure to hunt up the scattered illustrations. 
Some of our readers may not be so fortunate. 
But after all, helpful as is the letter quoted 
above, there is one further step which its writer 
should take; to wit, to contribute, from time 
to time, his fair share of “ humorous and enter- 
taining” matter. Fortunately he knows exactly 
what should be published in our pages; and we 
beg to assure him that his contributions will be 
welcomed. 





NOTES. 


IN an insurance case on trial in Vermont it 
was brought out that on the farm in question 
there had been two barns, and that it was the 
older one of the two that had been burned. 
Charles Bingham, who was fairly well along in 
years and very bald, was trying the case for the 
defendant company, and in his cross-examina- 
tion sought to bring out the fact that the 
expression “old barn” and “new barn” were 
used merely as convenient designations, without 
necessarily implying that the burned barn was 
much older or in poorer condition than the 
other. The witness seemed drowsy and stupid, 
and kept reiterating the statement that it was 
the “old” barn that had burned. 

“See here,” said Mr. Bingham at last, with 
some warmth, “ you keep saying that it was the 
old barn. What do you mean by that? Wasn’t 
it in pretty good condition? Tell me what you 
mean by old.” 

“ Well, squire,” said the witness, rousing up, 
“the barn was old, and it needed shingling 
about as badly as you do.” 


Rurus CuoateE, it will be remembered, died 


at Halifax, N.S. His body was conveyed by 
rail to St. John, N. B., thence by steamer to 
Boston. While it was being carried from the 
station to the pier in St. John it was followed 
by a large concourse of curious people. The 
gathering attracted the attention of persons ina 
building on a side street at the head of which it 
was passing. 

“ Hello!” said one of them. 
crowd about ?” 

“ T’ll go and see,” volunteered a lanky, retired 
sea-faring man turning a quid of tobacco in his 
mouth. 

Accordingly he went to the corner and 
inquired of a passer-by the cause of the commo- 
tion. 

“Lawyer Choate,” was the laconic reply. 

Returning to his friends, he spat out his 
tobacco, sat on the edge of a work bench, and 
with a half exultant grunt exclaimed, “ Only a 
darned lawyer choked.” 


“ What’s the 


, 


AT a recent criminal session a deputy in- 
spector of police was on the stand, and in the 
most matter-of-fact way testified as follows : 
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“T was walking up the street when I saw the 
dip fanning a woman. He touched leather, 
took it, ducked round the corner, and weeded 
it; and then ran.” 

“Mr. Officer,” said the judge, severely, “the 
court is about to take a recess of ten minutes. 
When the court returns, you will be good enough 
to give your testimony in English.” 

This the officer did, explaining that he had 
seen the thief feeling around for the woman’s 
pocket ; that he found it, took her pocket-book, 
and went around the corner, where he took out 
the money and threw away the pocket-book ; 
after which he ran. 

The deputy inspector’s unconscious use of 
slang, in the above anecdote, recalls the follow- 
ing account of an English court proceeding, as 
told by an exchange. The defendant sued the 
plaintiff for driving over him. On the plaintiff 
stating that the defendant was driving at the 
rate of thirty miles an hour, the following col- 
loquy ensued : 

DEFENDANT. What are you bloomin’ well 
talking about? I’m a costermonger, not a Great 
Eastern express. 

Jupcr. Couldn ’t the horse go the pace? 

DEFENDANT. Lord, shouldn’t I like to see 
him! I buy my knackers thirty bob a time! 

Jupcr. What are you? 

DEFENDANT. A costermonger, bloomin’ white- 
heart cauliflowers and fish. I was never near 
the place. 

CounsEL. But weren’t you fined for this at 
the police court ? 

DEFENDANT. The blessed judge found me 
a pound and costs in a muddling case. I wasn’t 
there ! 

JUDGE. 
in London. 


£10. 


UnpbeR the act for the better prevention of 
cattle-stealing in Natal, the word “ cattle ” is de- 
fined as including, zz¢er alia, ostriches. 


You are the most innocent man 
Judgment for the plaintiff for 


A LAWYER of the Lynn, Mass., bar recently 
appeared before the court in Fall River in an 
accident case. Having been educated in medi- 
cine as well as in law, he was able to introduce 
into his argument an unusual amount of medical 
learning, which impressed the court, the bar, and 





apparently the jury ; for one of the jurors, drop- 
ping in a day or two afterwards at the office of 
a local lawyer, said to him, in sober earnestness, 
“What a powerful lot of medicine that Lynn 
lawyer knows. I should think he must have 
been studying up pretty near the whole of Lydia 
Pinkham’s Works.” 


THERE hangs from the chandelier in the law 
library in the Penobscot county court house, a 
peculiar object, as viewed from thé floor, says 
Holman Day, in the Boston Advertiser. Closer 
inspection shows that it is an old black pipe. 
A clay pipe. It has been there for months and 
it will probably stay there. 

The oldest member of the Penobscot bar is 
Hon. Josiah Crosby or Dexter, now well along 
in the eighties. 

Now, Squire Crosby smokes the strongest 
pipe in Maine. He has no use for a pipe that is 
a degree less black than ebony. When he goes 
to court he picks out his best pipe, and that is 
his blackest one. Such a one he took with him 
to Bangor on a trip some months ago. He sat 
down for a quiet smoke in the law library before 
his case came on — for he is still in active prac- 
tice notwithstanding his age. When he was 
called to the court room, he laid his pipe down 
on a table and hastened away. 

Some of the lawyers spied the curious black 
object. Its stem was stubby, it was absolutely 
as black as ink and its fragrance was so pro- 
nounced that it was almost a visible smell. The 
lawyers decided that Squire Crosby’s pipe was 
in all ways as unique as its owner. They con- 
cluded that the relic ought to be suitably pre- 
served. Therefore one of the young attorneys 
was sent out around the corner to buy a few 
yards of ribbon. Then the pipe was draped, and 
was suspended from the great chandelier in the 
room. , 

At recess, Squire Crosby came back with 
nervous, eager tread, his sharp little eyes peer- 
ing and snapping as he looked for his pipe. He 
couldn’t find it, though it swung above his head. 
It didn’t occur to him that any such honor had 
been done his old T. D. He finally sadly con- 
cluded that some vandal had thrown it away. 
And he’d had it eleven years, and had just got 
it to tasting right! 
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THE death of the queen and the accession of 
Edward VII, have been the occasion of several 
interesting notes in the English law journals. 
For example, the Zaw Zimes points out that, in 
strict accuracy, there was a distinction between 
the right by which the queen ruled in England, 
and that by which she ruled in Ireland. She 
“ruled in England by parliamentary right by vir- 
tue of 6 Anne, c.7. In Ireland, by a statute 
passed in 1542, the king of England was de- 
clared king of Ireland. This inseparable de- 
pendence of the crown of Ireland upon that of 
England, was generally expressed by the maxim 
that whoever was king de facto in England was 
king de jure in Ireland.” At all events, what- 
ever authority could rightfully dispose of the 
English crown disposed also of the Irish crown. 
When the English parliament, in 1702, by the 
act of settlement, excluded from the succession 
the elder branches of the line of Charles I, and 
settled the crown upon the descendants of the 
Princess Sophia, no corresponding statute was 
passed by the Irish parliament. The Irish par- 
liament in this instance distinctly recognized the 
right of English authority to dispose of the Irish 
crown. An act was passed reciting the English 
act of succession, and visiting with the penalties 
of high treason any one who opposed the suc- 
cession as directed by that act. It was admitted 
that the English parliament had theright todispose 
of the crown of England, and, in exercising that 
right, disposed of necessity of the Irish crown.” 

The same journal, citing “ Blackstone’s Com- 
mentaries,” fifteenth edition, p. 223, that “ The 
heir apparent to the crown, is usually made 
Prince of Wales and Earl of Chester by special 
creation or investiture, but, being the king’s 
eldest son, he is by inheritance Duke of Corn- 
wall without any new creation,” adds: “ Ac- 
cording to the notes to that edition by Mr. 
Christian, the principality of Wales has not been 
confined to the heir apparent, as Queen Mary 
and Queen Elizabeth, when in turn heiresses 
presumptive to the throne, had the title conferred 
on them. The same learned note informs us 
that it was solemnly determined in 1613, upon 
the death of James I’s eldest son, Prince Henry, 
that Prince Charles (afterwards Charles I) was 
Duke of Cornwall by inheritance. On the other 
hand, if the eldest son died, leaving issue, the 
Duchy of Cornwall could not then go to the sec- 





ond son, but would revert to the crown,,as the 
Duke of Cornwall must be not only the king’s 
eldest son, but also heir to the crown. So 
strange is this mode of descent that, according 
to the same authority, if it had not been created 
by an act of the legislature, it would have been 
void, as the king’s charter could not alter the 
rules of descent.” 

On the re-settlement of the civil list, one of 
the first questions with which the new parlia- 
ment will have to deal, the Zaw Journal says: 
“ Down to the time of the Revolution, at the end 
of the seventeenth century, the sovereign con- 
ducted the financial business of the country on 
revenues derived from the crown lands and from 
taxes, which at the commencement of each reign 
were settled for life on every successive sover- 
eign. If the amount was more than sufficient 
for the purpose, the sovereign appropriated the 
balance. If there was a deficiency, he looked 
to his faithful Commons to make it good. On 
the Revolution, however, a different system was 
introduced. Parliament took into its own hands 
the entire naval and military expenditure, for 
which annual provision was made, and settled 
on the sovereign an annual sum for his per- 
sonal use and to defray the expenses of the 
civil service. The charges which were to be 
paid out of this fund were included in a list — 
called the civil list, so as to distinguish it from 
the naval and military estimates. George III, 
on his accession to the throne, surrendered to the 
public the hereditary revenues arising from the 
crown lands, the excise, and the post office, in 
exchange for an income of £800,000 a year, 
and a similar surrender has been made by each 
of his successors. It was held by the House of 
Lords in the case of Zhe Lord Advocate v. Doug- 
Jas, in 1842, that this surrender does not oper- 
ate beyond the life of the sovereign making it. 
From the time of George III, the charges that 
had to be defrayed out of the civil list were 
steadily diminished. William IV was relieved 
of all strictly public charges, except a sum of 
about £23,000 for secret service money. The 
charges in the civil list at the end of the reign 
of Queen Victoria embraced the following items : 
Privy purse, £60,000 ; salaries of the household, 
about £131,000; household expenses, about 
413,000; royal bounty, about £13,000; pen- 
sions, about £25,000 ; unappropriated, £8,000.” 
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As to the constitutional position of a queen 
consort, the Zaw Journal has this to say: 
“The status of a queen consort always differed 
from that of married women in general. She 
was considered in law as a femme sole. By an act 
of Henry VIII, passed in 1540, she was enabled 
to take grants from the king, and to sue or be 
sued in her own name, with the addition of 
‘Queen of England.’ The power of acquiring 
and disposing of property conferred on her by 
that statute was confirmed by 39 and 40 George 
III, c. 88, ss. 8 and 9. The queen consort is a 
public person, and the courts take judicial notice 
of acts of parliament relating to her. She has a 
separate court, and ceremonial offices and offi- 
cers distinct from the king. She appears in the 
courts by her own attorney and solicitor general. 
Although she is only a subject, the compassing 
or imagining her death is high treason. Pro- 
vision was formerly made for her by certain 
reservations and rents out of the demesne lands 
of the crown, and out of what was known as 
‘queen gold ’—the portion of any sum paid by 
a subject to the king for a grant of office or fran- 
chise. But this matter is now regulated by 
statute.” 

There seems tobe some difference of opinion on 
the question whether the “ silks,” who have had 
the letters Q. C. appended to their names, be- 
come at once, on the accession of the king, 
king’s counsel. ‘With the death of Queen 
Victoria the suffix Q. C. disappears,” says the 
Law Times. But “ whether in technical accuracy 
such an immediate change ’’— from Q. C. to K. 
C.— is justifiable seems to the Zaw /ournal to 
be somewhat doubtful. ‘The legal position 
seems to be strictly this. Certain members of 
the bar, in numbers not a few, were by letters 
patent under the great seal of the late sovereign 
appointed as her majesty’s counsel learned in 
the law. The office of queen’s counsel, being 
held at the pleasure of the Crown, would formerly 
have been vacated by the demise of the Crown. 
By virtue, however, of the statute of 6 Anne, c. 
41, s. 8, every person in such office is continued 
in office for six months after the demise of the 
Crown, unless sooner removed by the new 
sovereign. The terms of his majesty’s recent 
proclamation confirm this statutory renewal of 
office held under the Crown. But it is to be 
observed that the result of the statute and the 





proclamation is merely to effect an extension of 
office for six months without in any way chang- 
ing the title of functions of the holders of such 
offices. It would seem, therefore, that those 
who in the last reign attained the dignity of silk 
are still correctly described as Q. C.’s being in 
fact by virtue of their patents her late majesty’s 
counsel, They will, it is submitted, only be- 
came king’s counsel after patents have been 
issued to them under the great seal appointing 
them as such. That this is so seems clear when 
it is recollected that it is competent to the king 
to refuse to sign the warrant for the issue of the 
patent to any particular individual, as indeed 
was demonstrated on the demise of Queen 
Caroline, when George IV, for personal reasons, 
refused to appoint Brougham and Denman as 
king’s counsel, they having held the appoint- 
ments of attorney-general and solicitor-general 
respectively, to Queen Caroline. The appoint- 
ment of a queen’s counsel is from the terms of 
the patent creating it purely a personal one. No 
mention is made therein of the successors of the 
Crown, and a queen’s counsel on the demise of 
the queen, can no more become a king’s counsel 
than one of her late majesty’s physicians can 
become one of his majesty’s physicians other- 
wise than by express appointment.” 

It is interesting to recall that the first “ coun- 
sel learned in the law” of a sovereign was a 
queen’s counsel, — Sir Francis Bacon,on whom 
such an appointment was for the first time con- 
ferred in 1604, by Queen Elizabeth. Until 1831 
the office carried with it a yearly fee of £40; and 
until that time “‘a member of parliament who 
was a barrister vacated his seat in parliament, 
on being appointed king’s counsel or queen’s 
counsel, thus showing that the appointment was 
regarded as an office under the crown.” 

Edward VII, is a bencher of an Inn of Court, 
but has never taken “silk.” “The Middlé 
Temple,” to quote the Zaw Journal again, 
“now enjoys the distinction of having the king 
among its benchers. His majesty became a 
bencher in 1861, immediately upon joining the 
Inn.” He is also senior honorary bencher of 
the King’s Inn, Dublin. 

On Victoria’s accession it was contended that 
the Court of King’s Bench should retain its name, 
on the ground that a queen regnant was de facto 
king as exercising the kingly office. 
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LITERARY NOTES. 


In a recent small volume! well worth reading, 
M. Alfred Rambeau, a senator of France and a 
recognized authority on Russian history, has 
given a brief presentation of Russia’s develop- 
ment, her aims, and the probabilities of her suc- 
cess. M. Rambeau outlines the origin and 
growth of the Russian State, pointing out that so 
far as territorial expansion in Europe is con- 
cerned, all the wars undertaken by Russia in 
Eastern Europe, from Peter the Great, in 1711, 
down to Alexander II, in 1877, have brought 
but meagre results, and venturing the opinion 
that the present Emperor is convinced that “ in 
the direction of the Danube, of the Black Sea, 
and of the Aegean Sea the destiny of Russia is 
fixed for a long time to come.” 

But while, in Europe, Russia seems willing to 
act in harmony with the “ European Concert,” 
in Asia she has, on the contrary, followed a very 
decided and emphatic policy, acting in entire 
independence of that “Concert.” It is the lat- 
ter part of the book before us, dealing with the 
expansion of Russia in Asia, that has especial 
and immediate interest in view of current events 
in the Far East. While her progress in Europe, 
as is pointed out, has been the cause or the re- 
sult of serious wars, Russian expansion in the 
East has been accomplished without a war with 
a power of the first rank, not excepting China. 
Her despotic form of government has made pos- 
sible a consistent political policy, constantly 
pressing toward one goal, but urged with a pru- 
dence which M. Rambeau terms “ wholly Orien- 
tal.” One important element in Russia’s success 
in Asia has been that Russian colonization does 
not exterminate the aboriginal races — it absorbs 
them, the Russian colonists adapting themselves 
to their environment and assimilating with the 
native peoples. 

Mr. Rambeau, perhaps naturally, attaches un- 
due importance, as it seems to us, to the Russian 
alliance with France, outlined in 1891, and pro- 
claimed some half dozen years later. That al- 
liance, he thinks, assured the safety of the 
European frontiers of Russia, and also furnished 
her with the money needed to push her designs in 
the East. Certain it is, however, that since then 

*THE EXPANSION OF RussIA: Problems of the East 
and Problems of the Far East. 





By Alfred Rambeau. | 
Burlington, Vt.: The International Monthly. 1900. Cloth. ~ 


Russia has made long strides toward the realiz- 
ation of the object for which she has been striving 
for centuries — access for her fleets to seas free 
from ice. To quote the book before us, “ She 
is about to inaugurate a new era in her history ; 
the oceanic, the world-wide era, is merely begin- 
ing for the Slav.” 


In Last SONGS FROM VAGABONDIA,! Mr, Car- 
man has expressed so accurately what our feel- 
ings are each year “about this time,” as the 
almanacs say, that we cannot forbear quoting 
two or three stanzas from the verses entitled 
“ A Spring Feeling.” 

I am too winter-killed to live, 
Cold-sour through and through. 
O Heavenly Barber, come and give 

My soul a dry shampoo. 


I want to find a warm beech wood, 
And lie down, and keep still ; 
And swear a little ; and feel good ; 
Then loaf up on the hill, 
And let the Spring house-clean my brain, 
Where all this stuff is crammed ; 
And let my heart grow sweet again, 
And let the age be damned. 


We beg Mr. Carman to accept’the apologies 
which we owe him for quoting these verses, 
rather than some of far more merit in this same 
volume ; for instance, the admirable lines to the 
memory of Philip Savage. The pieces credited 
to Mr. Hovey are good, as was all that he 
wrote; but in the earlier volumes of “ Songs 
from Vagabondia,” rather than here, his best 
things are to be found. 


RECEIVED AND TO BE REVIEWED LATER: 

THE CONSTITUTIONAL HISTORY OF THE UNITED 
StaTEs. By Francis Newton Thorpe. In three 
volumes, 1765-1895. Chicago: Callaghan & 
Company, Igor. Cloth $7.50 net. 

THE Law AND POoLicy oF ANNEXATION. With 
special reference to the Philippines, together 
with observations on the status of Cuba. By 
Carman F. Randolph, of the New York Bar. 
New York: Longmans, Green & Company, rgor. 

? Last SONGS FROM VAGABONDIA. By Ailiss Carman, 


and Richard Hovey. Designs by Jom B. Meteyard. 
Boston: Small, Maynard and Company. 1901. Boards. 
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NEW LAW BOOKS. 

A TRANSLATION OF GLANVILLE. By /ohn Beames, 
Esq., of Lincoln’s Inn. With an Introduction 
by Joseph Henry Beale, /r., Professor of Law 
in Harvard University. John Byrne & Co., 
Washington, 1900. Law sheep, $3.00. (xxxix. 
+ 306 pp.) 

The beginning of the reign of Richard the 
Lionhearted — 1189 —is the moment beyond 
which legal memory does not run. Yet from 
beyond that point—a few days, it may be, or 
possibly two years—comes the book entitled 
“Glanville de Legibus Angliz,” the earliest 
classic of the English law. To-day this old book 
comes for the first time from an American press, 
being, very appropriately, the earliest volume of 
a Legal Classic Series which has been planned 
by an enterprising publisher in reliance upon the 
scholarly tastes that now and then are found in 
even the most worldly lawyers, —~for, after all, 
ours is a learned profession. Thus it is now 
easy for the lawyer to place upon his shelves, 
next to the latest volume of the Century Digest 
or of the statutes, if he likes, the work that must 
forever stand at the head of the long procession 
of English and American law books. 

Glanville has profited, and must always profit, 
by the interest that attaches to the earliest ex- 
ample of any sort of achievement. Yet he has 
better claims than that he is an antique curiosity. 
He does not give the law of to-day, to be sure; 
but he does give, accurately and clearly, the law 
of an age as to which any intelligent man may 
well enjoy knowing something. One is tempted to 
say that Glanville comes from the very time 
when England first began to have law. Possibly 
such a statement would be extravagant; but 
certain it is—and this is enough for the present 
purpose —that in the reign of Henry II, for 
the first time in history, there was a well-defined 
system of protectingan Englishman’s life and pro- 
perty by courts administering one rule throughout 
the whole kingdom, and following a definite pro- 
cedure of a reasonable sort—though side by 
side with the primitive jury, then introduced, 
survived trial by ordeal and by battle, to the 
detriment of justice, but to the benefit of the pic- 
turesqueness of the scene, — and that from this 
famous reign comes the venerable book that has 
borne through all these years the name of Henry 
II’s last Chief Justiciar, Ranulph de Glanville. 





A learned investigator is said to have discov- 
ered that the Iliad was composed not by Homer, 
but by another person of the same name. A 
similar suggestion has been made as to Glan- 
ville, but Professor Beale sees no reason for ac- 
cepting it, and, accordingly, the lawyers of this 
day may safely call this book Glanville, after 
the fashion of their predecessors for seven cen- 
turies. It is interesting to notice that Glan- 
ville’s public life began in the very year — 1164 
— when the Constitutions of Clarendon brought 
to a termination the king’s contest with Thomas 
4 Becket as to the jurisdiction of ecclesiastical 
courts, and made it certain that England would 
forever be ruled by the common law. It was 
a fateful year; for, although one cannot predict 
exactly what would have happened if 4 Becket 
had had his way, one can say with certainty 
that his triumph would have meant that to this 
day England and America would have in their 
legal systems, either through the canon law or 
directly from the civil law, a much greater in- 
fusion of the law of Rome, and that, by forcing 
the quarrel to an issue, 4 Becket, somewhat 
like King John, has become one of the unwilling 
benefactors of our profession. In the very year 
of 4 Becket’s fall, as has been said, — although 
4 Becket had still six years to live, — Glanville 
became one of the king’s officials, charged with 
the duty of executing some of the new reforms. 
He first was sheriff of Yorkshire, and later he 
was transferred to other counties. The duties 
of a sheriff were both judicial and administra- 
tive, and in the case of Glanville by strange 
chance they happened to include the leading of 
a victorious posse comitatus against the invading 
King of Scots. In 1176, two years after his 
capture of this king, Glanville was made a judge 
of the Curia Regis; and in 1180 he was made 
Chief Justiciar. As the duties of the Chief 
Justiciar were not purely judicial, but in effect 
made this great official the viceroy of England, 
it is not strange that to the exploit against the 
Scottish king, Glanville added two expeditions 
against the Welsh. Besides, he was at least 
three times an ambassador. Of all his feats, 
the one most clearly entitled to be called extra- 
judicial was the preaching of a crusade. It is 
only just to add that Glanville practiced what 
he preached, on the accession of Richard the 
Lionhearted preceded the king to the Holy 
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Land, and in 1190 died of disease at the fa- 
mous siege of Acre. 

That was a vigorous and varied life, surely ; 
but toward the end of it, this busy man, — ap- 
parently neither trained as an ecclesiastic to use 
the Latin language, nor trained as a lawyer in 
the practice of the old law learning, such as it 
was, but certainly experienced in judicial busi- 
ness and in the application of the writs of Henry 
II’s time, — found leisure to compose this Latin 
treatise upon the English law. 

This is a book of forms. The forms are the 
earliest writs that prescribed the procedure and 
measured the power of the national court — the 
Curia Regis,—as distinguished from various 
antique local tribunals; and hence they are of 
great historical value. Interspersed with the 
writs are comments, almost equally priceless as 
contemporaneous statements of the reasons 
underlying the forms and of the actual work- 
ing of the system. It is probable that most of 
the writs are practically the work of Henry 
II’s own hand; for although historians do not 
unanimously accept the tradition that .Henry 
was in fact Stephen’s Chief Justiciar, they do 
agree that he had a genius for law, that he often 
presided in his own court, and that he was the 
author of the reforms in procedure. The reforms 
were embodied in these very writs. 

Like all forms, these old writs cast strong 
light upon the substantive law enforced through 
them. Thus we find here valuable matter as to 
crimes and property. The most important 
knowledge gained from the book, however, per- 
tains to the introduction of the jury as the 
normal mode of trying questions of fact, and 
the development of the Curia Regis as the ju- 
dicial power permeating the whole kingdom and 
largely displacing the manorial and other local 
courts. There could be no national law until 
there was a central judicial authority with ses- 
sions throughout the kingdom —jin short the 
Curia Regis and justices in eyre ;— and the 
English law, as we know it, could not exist with- 
out the jury. As Glanville’s treatise is coeval 
with the rise of the jury, and with the great de- 
velopment of the Curia Regis, it is clearly a 
work of which something ought to be known by 
every lawyer who pretends to be a scholar. 
Nevertheless, the busy lawyer cannot read the 
whole of this book. The parts of it that he may 





fairly be expected to read and enjoy are these: 
The Preface (the king, the judges, and the law) ; 
Book II, chap. 3 (trial by battle); Book II, 
chaps. 6, 7, 10, 12, 14, 16, 17, 19 (the jury) ; 
Book V, chap. 5 (villeinage) ; Book VI, chaps. 
1-3 (dower); Book VII, chaps. 1-17 (inheri- 
tance and wills); Book IX, chaps. 1, 4, 8 (hom- 
age and reliefs); Book XII, chaps. 2, 6, 7, 9, 
23 (writs of right); Book XIII, chaps. 1-3, 7, 
11 (recognitions) ; Book XIV, chap. 1 (treason). 

Yet the reading of even these selected pas- 
sages is likely to prove unsatisfactory, unless 
one has the guidance of an editor. Here is 
where Professor Beale’s introduction becomes 
useful, and, indeed, indispensable, with its meth- 
odical accounts of Glanville’s life, and of the 
essential features of the treatise, and of the 
state of the law in the time of Henry II. 
When with the aid of Professor Beale’s admir- 
able introduction, the reader has mastered a 
few passages, he will find that early English law 
has become for him a living thing, and that he 
can appreciate many a learned allusion hereto- 
fore unintelligible. Indeed, there is no better 
way of preparing to enjoy the first two chapters 
of Thayer’s “ Preliminary Treatise on Evidence,” 
or the first five chapters of Pollock and Mait- 
land’s “ History of English Law.” Even if the 
reader does not care to look into those larger and 
later works, he will find it well worth his while 
to give a few hours to Glanville, and to have at 
first hand the pleasure of seeing trial by jury in 
the very act of thrusting into the background 
the unscientific, superstitious, and brutal trials 
by ordeal and by battle. 


JOURNAL OF THE SOCIETY OF COMPARATIVE 
LEGISLATION. Edited for the Society by 
John MacDonnell, Esq... C.B., LL.D.,and Ed- 
ward Manson, Esq. New Series, No. V1. 1900, 
No. 3. London: John Murray, 1g00. (278 
pp.) 

It is hard to over-estimate the value, to a stu- 
dent of jurisprudence and of sociology, of such 
a review of legislation as is presented here. The 
editors and their contributors are to be com- 
mended for the concise, yet full and clear, man- 
ner in which the subject matter has been set forth. 
As might be expected, the legislation of the 
more important Australasian colonies is of 
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especial interest, from the sociological stand- 
point ; e. g., New Zealand legislation on the 
subject of the housing of the working classes in 
urban districts ; of fixing a minimum weekly wage 
for boys and for girls employed in factories ; of 
forbidding any employer, who takes out acci- 
dent insurance policies to insure his workmen 
against accident, and against liability, from tak- 
ing, directly or indirectly, any money from any 
workman in his employ, whether by deduction 
from wages or otherwise, howsoever, in respect 
of any such policy of insurance ; of allowing the 
government to undertake accident insurance 
business — it already carries on the business of 
life insurance ; and of restricting immigration. 

Of more general interest than the review 
itself, are the fourteen admirable contributed 
articles, in the first half of the volume, covering 
a wide range of subjects. Sir Frederick Pol- 
lock’s scholarly “ History of the Law of Nature ” 
has been seen on this side of the water in the 
initial number of the Columbia Law Review. 
Dr. Speyer’s “ Legal Aspects of the Sipido Case ” 
deals with a matter in which there has been a 
“deplorable misunderstanding ” in England,— 
and here, as well. The facts were these: three 
lads, between sixteen and twenty years of age, 
had incited Sipido, by procuring a revolver and 
by betting in his presence that he would not 
have the courage to carry out his criminal de- 
sign of attempting to assassinate the Prince of 
Wales. On the trial, the jury, influenced by the 
penalty of ten to fifteen years of penal servitude 
in case of conviction, found that the state had 
not proved its case against the three accom- 
plices. As to Sipido, the jury found that he was 
guilty of attempting a voluntary and premedi- 
tated homicide ; but to the third question sub- 
mitted to it by the court — “ Did Sipido act with 
discernment?” —a question which the court 
was bound to submit in the case of a prisoner, 
like Sipido, under sixteen years of age — the jury 
answered in the negative ; i.e., that he was not 
doli capax. When, as here, the jury finds “ that 
the prisoner had acted without criminal dis- 
cernment, the court must acquit him, but may 
direct that he shall be detained in a reformatory 
until he comes of age.” Both of these things 
the court did. 

Immediately the question arose: ‘ Had the 
court authority to enjoin that its order shall be 





executed immediately, or was it not bound to 
suspend execution and leave Sipido in liberty 
until that order had been made absolute, either 
by a decree of the Court of Cassation, or by ex- 
piration of the legally appointed time [three 
days] within which Sipido had the right to ap- 
peal to that court.... All authorities tend to 
show that detention in a reformatory is not a 
penal punishment, but simply an administrative 
measure taken in the interest of the child.” 
Such being the case the court was “ bound to 
order the immediate discharge of Sipido, and the 
Belgian government could no more have pre- 
vented this order being immediately obeyed by 
the police than the British government could 
disregard a writ of habeas corpus at the demand 
of a foreign potentate.” Sipido immediately 
crossed the frontier and disappeared. Then 
diplomatic correspondence and violent denun- 
ciation of the Belgian jury, judiciary and govern- 
ment by the English press followed. It is to be 
noted, however, that the dona fides of the Belgian 
government was vindicated later. Sipido was 
found in Paris and arrested ; his case not being 
covered by extradition treaties, “the Belgian 
government claimed him i Joco parentis, the 
custody of a child ordered to the reformatory 
being temporarily withdrawn from the father, 
and vested for the time being in the state.” He 
was surrendered, taken back to Belgium and sent 
to a reformatory. 

An article sure to attract the attention of 
American readers is that on “ The Immunity 
of Private Property from Capture at Sea,” in 
which are brought together extracts from several 
valuable papers read at the recent conference of 
the International Law Association at Rouen. The 
United States was the first state to advocate 
such immunity ; and the American members of 
the committee urged the calling of a conference 
of the various maritime governments to consider 
that question. Such diversity of opinion was 
manifested, and such strenuous opposition to 
such immunity was voiced, that the success of 
this movement seems more than doubtful. Mr. 
Justice Phillimore opposed it on the ground 
that the fear of loss and the fact of loss are 
both powerful to prevent war, and to bring about 
a speedy return of peace; that the present lia- 
bility to capture made nations — especially Eng- 
land — more vulnerable, which he considered a 
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desirable thing as a deterrent to prevent plung- 
ing with a light heart into war. One of the 
French members advocated immunity ; but two 
others opposed it, one taking the ground that it 
was a question of policy which each state must 
answer for itself, as occasion arises, and the 
other denying the assumed analogy between 
property on land and property at sea, and hold- 
ing with Captain Mahan that “two contending 
armies might as well agree to respect each 
other’s communications as two belligerent states 
to guarantee immunity to hostile commerce.” 

NOTES ON THE UNITED StaTEs REPoRTs. By 

William Malins Rose. Book X. 103-115 

United States Reports. San Francisco: Ban- 

croft, Whitney Co. Law sheep. 

(1187 pp.) 

This volume is, as the title page states, “a 
brief chronological digest of all points determined 
in the decisions of the Supreme Court, with notes 
showing the influence, following, and present 
authority of each case, as disclosed by the cita- 
tions, comprising all citing cases in that court, 
the intermediate and inferior Federal courts, and 
the courts of last resort of all the States.” This 
mere statement both shows the wide range and 
exhaustive character of the volume, and indicates 
its value, as a book of reference, to the working 
lawyer. The statement of the points decided in 
each of the cases in the thirteen volumes of 
United States Reports is short and clear, each 
point in a decision being stated by itself and 
followed directly by the citations bearing upon 
it. The amount of labor involved in the prepa- 
ration of such an exhaustive work of reference 
as the volume before us is almost appalling ; but 
the undertaking, if well and thoroughly done, as 
is here the case, is justified by the value of the 
result to the profession. 


1900. 


RECEIVED AND TO BE REVIEWED LATER. 

THE ELEMENTS OF JURISPRUDENCE. By 7: £. 
Holland, D.C.Z. Ninth edition. New York. 
Oxford University Press, American Branch. 
1900. 

THE Law oF COMBINATIONS. 
Eddy. Chicago: Callaghan & Co. 1gor. 

THE Law AND PRACTICE OF BANKING in 
Hamilton, B.A. Second edition. Melbourne: 
Charles F. Maxwell. 1g00. 





By Austin J. | 


ENCYCLOPEDIC NOTES. 

Ir is hardly probable that, when King Solomon 
cried out some three thousand years ago, “ Of mak- 
ing many books there is no end,” he foresaw the 
condition of the legal profession in the twentieth 
century of the Christian Era, else he would have 
concluded his sentence, ‘and much buying of them 
is a weariness to the bank account.” With an ever- 
increasing torrent of reports and text-books, good, 
bad and unspeakable, falling from the press, and 
with endless “new editions’? and other nefarious 
projects to vex his spirit, the lawyer of to-day finds 
himself in a truly embarrassing position. He must 
either give up a considerable part of his income to 
the purchase of text-books, or take the chance of 
“ the other fellow ” finding authorities which are not 
accessible to him. In view of this state of affairs 
he will doubtless welcome with delight the announce- 
ment of a publication designed to obviate the neces- 
sity for all other text-books and possessing the secret 
of eternal youth. These are the things promised by the 
publishers of the Cyclopedia of Law and Procedure, 
the first volume of which is soon to appear. 

The plan of this work contains many features that 
are bound to prove attractive to the legal worker. 
To briefly indicate some of the salient points: it is 
to be a cyclopedia of a// the law procedure as well 
as substantive law; it is to be completed in thirty- 
two volumes; it is to be written by competent law 
writers ; it will cite not only the official reports but 
also the National Reporter System, the American 
Decisions, Reports and State Reports, and the re- 
ports of the Lawyer’s Co-operative Publishing Com- 
pany; it is to contain a complete lexicon of legal 
words, phrases and maxims; and last, but by no 
means least, it is to be kept always abreast of 
the current decisions by an inexpensive system of 
annotation. It is needless to say that a book carried 
to completion along these lines will prove of very 
great value to the busy lawyer. That the cyclopedic 
method of treating the law is superior to any other 
can hardly be disputed, for by it the law is rendered 
easier of access, which is the chief desideratum of 
the practitioner. 

An inspection of the advance sheets sent out by 
the publishers shows that the work is being carefully 
and ably done. The subjects are minutely analyzed, 
the statements of the law are terse and accurate and 
the citation of authorities is apparently exhaustive. 
The advantage of treating the practice decisions 
along with the rest of the law on the subject becomes 


| quickly manifest, and the innovation of indicating in 
| the notes the cases containing adjudicated forms of 
Australia and New Zealand. By Edward B. 


pleading lends an additional value to the work. The 


| publisher is the American Law Book Company, 120 
| Broadway, New York. 
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